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Court of Appeals of the District of Columbia 


No. 5082. 

j 

Pottash Brothers, Appellant, 

vs. 

I 

j 

Robert H. Lucas, Commissioner of Internal Revenue. 


1 Docket No., 11990. 

i 

■ 

Pottash Brothers, Petitioner, I 

l 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

i 

For Taxpayer: George E. H. Goodner, Esq., and S. Henry 
Rosenthal, C. P. A. j 

For Commissioner: A. H. Murray, Esq., S. B. Pearson, 
Esq., and S. Faulkner, Esq. ! 

j 

Docket Entries. 

i 

1926. j 
Feb. 13. Petition received and filed. 

“ 20. Copy of petition served on Solicitor. I 

“ 20. Notification of receipt mailed taxpayer. 

Apr. 20. Answer filed by Solicitor. 

4 4 27. Copy of answer served on taxpayer. General 

Calendar. 

1927. | 

July 28. Motion to consolidate with Dkts. ££11991 and 

11992 for hearing, filed by taxpayer. 

44 28. Granted. Both sides notified. I 

_ i 

Dec. G. Hearing date set 1-31-28. 

“ 29. Application for order to take depositions of Max 

Pottash, et al., filed by taxpayer. I 

1—5082a i 
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1928. 
Jan. 3. 


4 4 


y* 


44 31. 

Feb. 1. 

Feb. 14. 

Mar. 31. 
Mav 29. 


July 5. 
44 10 . 
44 28. 
Aug. 2. 

1929. 
Feb. 1. 
44 1 . 

44 1 . 

Apr. 2. 


i i 


o 


Objection to order to take depositions filed by 

G. C. 

Order denying application for order to- take 
depositions, entered. 

Hearing liad before Mr. Smith on merits. Sub¬ 
mitted—60 days to file briefs. Amendments to 
pleadings and to answer dictated into record. 

Transcript of hearing of Jan. 31,1928, and Feb. 1, 
1928, filed. 

Brief filed by taxpayer. 

Findings of fact and opinion rendered. Mr. 
Smith. Judgment will be entered under Rule 
50. 

Notice of settlement filed by G. C. 

Hearing set on settlement, 8-1-2S. 

Consent to settlement filed by taxpayer. 

Order of redetermination, entered. 

Stipulation of venue filed—Ct. of Appeals. D. C. 

Petition for review with assignments of error 
filed by taxpayer. 

Proof of service filed. 

Motion to enlarge time to June 1,1929, to prepare 
evidence* and transmit to the Ct. of Appeals, 
filed by taxpaver. 

Order enlarging time to June 1,1929, for prepara¬ 
tion of evidence and delivery of record papers, 
entered. 


May 31. Motion for extension of time to August 1, 1929, 
for preparation of evidence and delivery of 
record papers, filed by taxpayer. 

1. Order enlarging time to August 1,1929 for prepa¬ 
ration of evidence and delivery of record pa¬ 
pers, entered. 

5. Statement of evidence, lodged. 

6. Proof of service of statement of evidence filed— 
hearing July 24, 1929. 

24. Hearing had before Mr. Smith on approval of 
statement of evidence. Cont. to 8-14-29. 


June 


Julv 


» L 
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1929. | 

July 27. Notice of hearing set 8-14-29, on approval of state¬ 
ment of evidence. 

“ 29. Motion to enlarge time to 9-1-29 for preparation 

of evidence and transmission of documents to 
the Court of Appeals of the District of Colum¬ 
bia, filed by taxpayer. 

“ 29. Order enlarging time to Sept. 3,1929, for prepara¬ 

tion of evidence and delivery of record papers, 
entered. j 

Aug. 14. Hearing had before Mr. Smith on approval of 
statement of evidence. Cont. one ^eek. 

“ 14. Order that proceeding be continued to 8-21-29 

entered. • j 

“ 21. Statement of evidence approved and Ordered filed. 

“ 21. Hearing had before Mr. Smith on approval of 

statement of evidence. Assigned to Mr. Smith. 

“ 23. Praecipe filed by taxpayer. Proof! of service 

thereon. j 

“ 31. Counter praecipe filed by Gen. Counsel. 

Sept. 3. Motion for extension to 10/3/29 to prepare evi¬ 
dence and transmit documents filed by taxpayer. 

3. Order enlarging time to 10-3-29 to prepare evi¬ 
dence and transmit documents entered. 

Oct. 3. Motion for extension to Nov. 3, 1929,! to complete 
record and transmit, filed by Gen. Counsel. 

3. Order enlarging time to Nov. 4,1929, for prepara¬ 
tion of evidence and delivery of record, entered. 
Oct. 16. Amended praecipe filed with proof of service 
thereon. 

16. Stipulation that amendment be transmitted to 
Court of Appeals (District) filed. j 

Now, October 24, 1929, the foregoing docket 'entries certi¬ 
fied from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S, Board of Tdx Appeals. 


i 

I 

i 
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3 Filed Feb. 13, 1926. 

United States Board of Tax Appeals. 

Docket No., 11990. 

Appeal of Pottash Brothers, Philadelphia, Pennsylvania. 

Petition. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (Bureau symbols IT:E:Aj: 
BFC-3777-60D) dated December 17, 1925, and as a basis of 
its appeal sets forth the following: 

1. The taxpayer is a partnership with principal office at 
'Water and Wolf Streets, Philadelphia, Pennsylvania. 

2. The deficiency letter, a copy of which is attached 
hereto, as Exhibit “A,” was mailed to taxpayer on Decem¬ 
ber 18, 1925. 

3. The taxes in controversy are excess profits tax for cal¬ 
endar year 1917 and are more than $10,000, to-wit: 


Deficiency asserted by Commissioner. $26,596 21 

Penalty asserted by Commissioner.. 26,596.21 


Total tax and penalty asserted by Com¬ 
missioner . $53,192.42 

Deficiency admitted by taxpayer. None. 


4. The determination of tax contained in the said de¬ 
ficiency letter is based upon the following errors: 

(a) The Commissioner has increased the net income in 
the amount of $12,600, which amount was accounts receiv¬ 
able on December 31, 1916. 

(/>) The Commissioner has increased net income in the 
amount of $8,797.53, which amount represents cash on hand 
December 31, 1916. 

(c) The Commissioner has increased net income in the 
amount of $2,233.45, which amount represents accounts re¬ 
ceivable on December 31, 1916. 

(ft) The Commissioner has increased the net income in 
the amount of $2,113.12, which amount represents loans or 
bills receivable on December 31, 1916, 
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j 

4 (e) The Commissioner has increased tile net in¬ 
come in the amount of $34,323,22, which amount rep¬ 
resents purchases made in 1917 and which the Commissioner 
has excluded from the cost of purchases in that year. 

(/) The Commissioner has failed to allow lj>ad debts 
charged off in 1917 in the amount of $2,060.43. j 

(g) The Commissioner has understated taxpayer’s cash 

on hand on January 1, 1917 in the amount of $3,797.93 and 
has thereby understated taxpayer’s net worth and invested 
capital. j 

(h) The Commissioner has understated accounts re¬ 

ceivable on January 1, 1917 in the amount of $13,600 and 
has thereby understated taxpayer’s net worth and invested 
capital on that date. I 

( i ) The Commissioner has understated advances made 
by taxpayer as shown by its books on January! 1, 1917 in 
the amount of $2,333,48 and has thereby understated tax¬ 
payer’s net worth and invested capital on that date. 

( j ) The Commissioner has understated loan$ on Janu¬ 

ary 1, 1917 in the amount of $2,113.12 and lias thereby 
understated taxpayer’s net worth and invested! capital on 
that date. j 

(&) The Commissioner has excluded from taxpayer’s net 
worth and invested capital on January 1,1917 $3,326, which 
amount represents payments made to a buildibg and loan 
company by taxpayer up to that time. j 

(l) The Commissioner has asserted a penally of 100% 
upon the tax computed for 1917 under the provisions of 
Section 3176 of the Revised Statutes of the United States 
as amended by Section 16 of the Revenue Act of 1916. 

(m) In computing the net income to be shared by the 
partners the Commissioner has reduced the total net income 
by only the amount of the profits tax and not the penalty. 

5. The facts upon which taxpayer relies as the basis of its 
appeal are as follows: j 

5 (a) Taxpayer is a partnership organized in 1904. 
Its principal business is the manufacture and sale 

of Burlap bags. The members are Max Pottasl|i and Harry 
Pottash, each owning a 50% interest. 

(b) Taxpayer kept regular books of account of all its 
business transactions but paid no excess profits!tax for 1917 
because its books disclosed no tax liability. j 


i 
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(c) Under date of August 29, 1923, a representative from 
the office of the Internal Revenue Agent in Charge at Phila¬ 
delphia, Pennsylvania, made a report covering the exami¬ 
nation of taxpayer’s books for the year 1917. Said report 
stated taxpayer’s net income for 1917 at $89,159.54 and tax¬ 
payer's invested capital and net worth on January 1, 1917, 
at $166,192.41. In arriving at the deficiency asserted in his 
letter dated December 18, 1925 (Exhibit ‘‘A” attached 
hereto), the Commissioner has reduced the income from 
that stated by the Revenue Agent to $78,457.56 and has 
approved the net worth and invested capital as of January 
1, 1917 reported by the Revenue Agent. 

(fJ) The Revenue Agent, in his report, disregarded tax¬ 
payer's books and profit and loss statement and set up his 
own income statement upon a net worth basis. The net 
worth on December 31, 1917 of $213,267.08, as stated by 
him, is approximately correct and taxpayer therefore ac¬ 
quiesces in same. In arriving at the net worth as of Janu¬ 
ary 1, 1917, the Revenue Agent understated same in the 


following amounts: 

Cash . $8,797.53 

Accounts receivable . 12,600.00 

Advances .:. 2,233.45 

Loans... . 2,113.12 

Building and Loan investment. 3,326.00 


These items make a total understatement of taxpayer’s net 
worth and invested capital on January 1,1917, of $29,070.10 
and give rise to the errors noted in paragraphs 4g, 4h, 4i, 
4j and 4k above. 

(e) In reducing taxpayer’s net worth as of January 1, 
1917, by the first four items enumerated in the preceding 
paragraph, the Commissioner has included same in 
6 income for 1917 which action gives rise to the errors 
noted in paragraph 4a, 45, 4c and 4 d above. 

(/) The Commissioner has disallowed purchases in 1917 
in the amount of $34,323.22 as stated in his deficiency letter 
(Exhibit ‘‘a” hereto attached) which disallowance gives 
rise to error noted in paragraph 4e above. 

(<j) On December 31, 1917 taxpayer charged off bad 
debts sustained during the year in the amount of $2,060.43 
which the Commissioner has failed and refused to allow 
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as a deduction from income in 1917, which disallowance 
gives rise to the error noted in paragraph 4/ labove. 

(7?) In order to reconcile the income with thb net worth 
at the beginning and end of the year, as stated; by him, the 
Revenue Agent was forced to set up withdrawals by tax¬ 
payers during the year of $42,084.87. Taxpayer asserts 
that there were no withdrawals by the partners during the 
year 1917 except salaries received by the partners which 
have been properly reported and accounted foil. 

(i) Taxpayer asserts that it lias kept a competent and 
adequate set of books and records of its trahsactions in 
1917 and that a fair and impartial examination and report 
upon same would reveal no liability for excess profits tax 
on the partnership. 

6. Taxpayer in support of its appeal relies upon the 
following propositions of law: 

(a) The original books regularly kept by taxjpaver in the 
course of its business constitute the best evidence as to 
income and net worth in the absence of fraud, i 

(h) Fraud cannot be presumed but must be!proven. 

(c) In arriving at the distributive net income of the part¬ 
nership in 1917 the total net income should bo reduced by 
the amount of the excess profits tax on said! partnership 
together with the penalty assessed thereon under Section 
3176 of the Revised Statutes of the Uniteji States as 
amended by Section 16 of the Revenue Act of 1916. 

Wherefore taxpayer respectfully prays that this Board 
may hear and determine its appeal. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 

Counsel for Taxpayer . 

i . 

7 State of Pennsylvania, 

County of Philadelphia , ss: 

Max Pott ash, being duly sworn, says that lie! is a member 
of Pottash Brothers, the above-named partnership and as 
such is duly authorized to verify the foregoing petition: 

That he has read the said petition, or had the same read 
to him, and is familiar with the statements j therein con¬ 
tained, and that the facts therein stated are; true, except 
such facts as are stated to be upon information and belief, 
and those facts he believes to be true. 

(Signed) MAX pOTTASH. 
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Sworn to before me this 9th dav of February, 1926. 
(Signed) 1 CHARLES WEINBERG, 

Notary Public. 


[seal.] 

My commission expires 6th day of March, 1927. 


8 Exhibit “A”. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :E :Aj. 

BFC-3777-60D. 

Dec. 18, 1925. 

Pottash Brothers, 

Walter and Wolf Streets, 

Philadelphia, Pennsylvania. 


Sirs: 

A further examination of your income tax return for the 
vear 1917 discloses a deficiency in tax and a liability for a 
penalty as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed 
and an assessment in accordance with the final decision on 
such appeal has been made, no claim in abatement in respect 
of any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT:E:Aj, BFC- 
3777-60D. In the event that you acquiesce in a part of the 
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! 

i 

determination, the agreement should be executed with re¬ 
spect to the items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner. 

(Signed) By C. R. NA&H, 

Assistant to the Commissioner. 

Enclosures: Statements, Agreement-Form At 

j 

9 Statement. 

i 

i 

In re. Pottash Brothers, Water and Wolf Streets, Phila¬ 
delphia, Pennsylvania. 

1917 j 

i 

Net income (corrected) .| $78,457.56 

Invested capital for year.[ 166,192.41 

Deduction of 7% of invested capital plus $6,r 

000.00 .i 17,633.47 

Excess profits tax (Waiver). $26,596.21 

100% penalty as provided in Section 
3176, Revenue Act of 1917. 26,596,21 

j 

Total tax and penalty due.... $53,192.4^ 

Net income .j. 78,457.56 

Excess profits tax .!. 26,596.21 

i 

i 

Net income to be shared by partners . ..!. $51,861.35 

| 

Partner- 

Salary. j ship profits. 

Max Pottash . $5,454.49! $25,930.67 

Harry Pottash . $5,454.49! $25,930.68 

(1) Sale of merchandise amounting to $12,600.00. 

The contention is made that the amount of $12,600.00 in¬ 
cluded in 1917 income, was from the sale of certain mer¬ 
chandise sold in December, 1916. 

The Solicitor holds that the evidence indicating that this 
sale was made to the Philadelphia Ceiling and‘Stevedoring 
Co., Philadelphia, Pa., and delivered to Girard! Point, Phil- 
adephia, Pa., during 1917 has been satisfactorily estab¬ 
lished ; the transaction covering the same principal amount, 

2—5082a 











10 


POTTASH BROS. VS. R. H. LUCAS, COMMR., ETC. 


as set forth in the brief submitted was a shipment made to 
Newport News, Va., during 1916. 

(2) It is contended that the amount of $39,495.20 

10 which has been included in merchandise purchased 
during 1918 was the cost of merchandise purchased 

in 1917. 

The Solicitor holds that the evidence presented fails to 
sustain this contention, with the exception of $5,171.98, 
which has been included in “Merchandise purchased” dur¬ 
ing 1917. 

(3) Advances made during the year. 

The claim is made that there were advances made during 
the year amounting to $9,644.41. 

The Solicitor holds that the examining officer has sub¬ 
stantiated his statement that the advances made amounted 
to $7,410.96. 

(4) Bad debts charged off. 

The contention is made that a further allowance should 
be made for bad debts amounting to $2,060.43. 

The Solicitor holds that the evidence presented is not 
sufficient to permit the allowance of any additional amount 
for bad debts. 

The Solicitor of Internal Revenue, after careful recon¬ 
sideration of your case, holds that the evidence on file is 
not sufficient to warrant the removal of the penalties in¬ 
dicated in Bureau letter of January 18, 1924, and they are 
therefore re-asserted in this letter. 

Now, October 24, 1929, the foregoing petition certified 
from the record as a true copv. 

B. D. GAMBLE, 

Clerk U. S, Board of Tax Appeals. 
[Seal IT. S. Board of Tax Appeals.] 

11 Filed Apr. 20, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No., 11990. 

Appeal of Pottash Brothers, Philadelphia, Pennsylvania. 

Ansiver. 

Now comes the Commissioner of Internal Revenue, by 
his attorney A. W. Gregg, Solicitor of Internal Revenue, 
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i 

and for answer to the petition tiled in the above-entitled 
appeal, admits and denies as follows: 

1. Admits the allegations set forth in paragraph 1 of 
the petition. 

2. Admits the allegations set forth in paragraph 2 of 
the petition. 

3. Admits the allegations set forth in paragraph 3 of 
the petition. 

4. (a) Admits that the Commissioner has increased the 

taxpayer’s net income for the taxable year ; 1917 in the 
amount of $12,600, representing alleged accounts receivable 
as of December 31, 1916. i 

(b) Admits that the Commissioner has increased tax¬ 

payer’s net income for the taxable year 1917 in the amount 
of $8,797.53, representing alleged cash on hand as of De¬ 
cember 31, 1916. | 

(c) Admits that the Commissioner has increased tax¬ 
payer’s net income for the taxable year 1917 in the amount 
of $2,233.45, representing alleged advances as jof December 
31, 1916. 

(d) Admits that the Commissioner has increased taxpay¬ 
er’s net income for the taxable year 1917 in the amount of 
$2,113.12, representing alleged loans outstanding as of De¬ 
cember 31,1916. 

12 (e) Admits that the Commissioner has increased 

taxpayer’s net income for the taxable year 1917 in 
the amount of $34,323.22, representing allegjed purchases 
made in 1917 and admits that the Commissioner lias ex¬ 
cluded said amount from the cost of purchases of the tax¬ 
able year 1917. , 

(/) Admits that the Commissioner refused to allow as 
a deduction the sum of $2,060.43, representing bad debts 
alleged to have been charged off during thej taxable year 
1917. ! 

(g) Denies that the Commissioner has understated tax¬ 
payer’s cash on hand as of January 1, 1917 in the amount 
of $8,797.53 and denies that the Commissioner understated 
taxpayer’s net worth and invested capital by said amount. 

( h ) Denies that the Commissioner has understated tax¬ 

payer’s accounts receivable on January lj, 1917 in the 
amount of $12,600 and denies that the Commissioner has 
understated taxpayer’s net worth, and invested capital by 
said sum as of January 1,1917. j 

i 

i 
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(/) Denies that the Commissioner has understated ad¬ 
vances made by taxpayer as alleged to be shown by its 
books on January 1, 1917 in the amount of $2,233.45 and 
denies that the Commissioner has understated taxpayer’s 
net worth and invested capital by said sum as of January 
1, 1917. 

( j ) Denies that the Commissioner has understated loans 
as of January 1, 1917 in the amount of $2,113.12 and denies 
that the Commissioner has understated taxpayer’s net 
worth and invested capital by said sum as of January 1, 
1917. 

(k) Admits that in determining taxpayer’s invested capi¬ 
tal for the taxable year 1917, the Commissioner dis- 

13 allowed the sum of $3,326, representing alleged build¬ 
ing and loan investment and denies that the said 
sum of $3,326 was paid by the taxpayer to a building and 
loan company. 

(/) Admits that the Commissioner of Internal Revenue 
proposes to assess the penalty of 100 per cent upon the tax 
determined to be due for the taxable year 1917 under the 
provisions of Section 3176 of the Revised Statutes, as 
amended. 

(m) Admits that in computing the distributive share of 
the individual partners of the taxpayer partnership, the 
Commissioner has reduced its distributive net income only 
by the amount of the excess profits tax determined to be 
due for the taxable vear 1917. 

5. (a) Admits the allegations set forth in subparagraph 

(a) of paragraph 5 of the petition. 

(b) Admits that taxpayer paid no excess profits tax for 
the taxable year 1917 but denies each and every allegation 
set forth in the said subparagraph (b) of paragraph 5 of 
the petition not hereinbefore admitted. 

(<•) Admits the allegations set forth in subparagraph 

(c) of paragraph 5 of the petition. 

(d) Admits the allegations set forth in subparagraph 
(J) of paragraph 5 of the petition commencing with the 
word “The” I appearing in the first line of the said sub- 
paragraph and ending with the word “same” appearing- 
in the seventh line of the said subparagraph (d) of para¬ 
graph 5 of the petition, but denies each and every other 
allegation set forth in the said subparagraph (d) of para¬ 
graph 5 of the petition not hereinbefore admitted. 
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( e ) Admits that the Commissioner reduced |taxpayer’s 
net worth as of January 1, 1917 bv the! amount of 
14 the first four items enumerated in subparagraph ( d) 
of paragraph 5 of the petition and admits that the 
Commissioner included the said four items iuj income of 
the taxable year 1917, but denies that the Cobamissioner 
erred in making the adjustments herein referred to. 

(/) Admits that Commissioner disallowed the alleged 
purchases of the taxable year 1917 in the amount of $34,- 
323.22, but denies that error was committed by the Commis¬ 
sioner in making said adjustment. 

(g) Admits that the Commissioner refused to allow as a 

deduction for the taxable vear 1917 alleged! bad debts 
amounting to $2,000.43, and denies that taxpayer charged 
off on its books as of December 31, 1917, bad debts in the 
amount of $2,060.43. j 

(h) Admits that in order to reconcile taxpayer’s income 
with its net worth at the beginning and end of] the taxable 
year 1917, the revenue agent set up withdrawals in the 
amount of $42,084.87, but denies that there w<jjre no with¬ 
drawals by the partners during the year 1917 jexcept sala¬ 
ries received. 

(i) Denies that taxpayer has kept a competent and ade¬ 
quate set of books and records of its transactions in 1917 
and denies that a fair and impartial examination would 
reveal no liability for an excess profits tax oh the net in¬ 
come of the partnership. 

Denies generally and specifically all the allegations con¬ 
tained in the petition of this taxpayer not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that taxpayer’s petition be dis¬ 
missed and the appeal denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

A. H. MURRAY, j 

Spec. Atty.y Bureau of Internal Revenue. 

Now, October 24, 1929, the foregoing answer certified 
from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tgx Appeals. 
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15 United States Board of Tax Appeals. Filed Oct. 16, 

1929. 

United States Board of Tax Appeals. 

Docket No., 11990. 

Pott as ii Brothers, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 


It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties that the following proceedings 
took place at the time of the trial on January 31, 1928, and 
that they should be transmitted to the Court of Appeals 
of the District of Columbia, as part of the record in this 
case, viz: 

Petitioner amended its petition by adding thereto para¬ 
graphs numbered 4(w) and 4(o) reading as follows: 

‘‘40/) “That the assessment of any tax is barred by the 
statute of limitations in that the Commissioner was with¬ 
out a valid waiver, and the period in which to assess had 
expired prior to issuing the deficiency letter dated Decem¬ 
ber 18th, 1925.” 

• 4 4(o) That even if the assessment should be held not to 
be barred, any assessment made at this time is uncollectible 
because the partnership was dissolved on August 31st, 1924, 
and all of its assets passed to the successor corporation 
and tlie partnership ceased to exist long before the issu¬ 
ance of the deficiency letter of December 18th, 1925. While 

V 7 

the Commissioner might hold the individual members of 
the partnership or the transferees of the assets liable in 
equity by proceedings against them he cannot reach them 
by an assessment against the partnership.’’ 

To these amendments respondent entered a general de¬ 
nial. 
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| 

Respondent amended his answer to paragraphs 4 (b), 
4(c), and 4(d) of the petition by changing the first word 
thereof “Admits” to “Denies.” i 

GEO. E. H. GOODNER, 

Counsel for Petitioner. 

C. M. CHAREST, | 

Counsel for Respondent. 

! 

Now, October 24, 1929, the foregoing stipulation certified 
from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax appeals. 

16 A true copy. Teste: j 

[Seal U. S. Board of Tax Appeals.] j 

i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


United States Board of Tax Appeals! 

i 

Docket Nos. 11990, 11991, 11992. j 

i 

i 

Pottash Brothers, Petitioner, 

i 

V. ! 

i 

j 

Commissioner of Internal Revenue, Respondent. 

Max Pottash, Petitioner, j 

v. j 

Commissioner of Internal Revenue, Respondent. 

Harry Pottash, Petitioner, j 

v. 

i 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Promulgated May 29, 1928. 

i 

1. Where a partnership computed its net income in the 
year 1917 upon the basis of net worth on January 1, 1917, 


i 

i 

i 
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and net worth on December 31, 1917, and the net worth at 
the close of the year was determined upon a different basis 
from that at the beginning- of the year the increase in the 
net worth will not necessarily reflect the profits of the part¬ 
nership for the year. For lack of evidence enabling the 
Board to determine the true gain of the partnership for 
the vear the addition to net income made by the Commis- 
sioner of an amount claimed to represent the cost of mer¬ 
chandise on hand at the close of the year is approved. 

2. The returns made by the petitioners for 1917 were not 
fraudulent and the penalty for the filing of fraudulent re¬ 
turns was not incurred. 

3. The partnership was dissolved on or about September 
1, 1924. Thereafter, on December 3, 1924, the partnership 
by one of its partners executed a consent in writing for the 
purpose of extending the period within which deficiencies 
for 1917 might be determined against the partnership, such 
consent being one of a chain of consents extending the 
time for assessment of deficiencies. Held, that the assess¬ 
ment and collection of the deficiency against the partner¬ 
ship is not barred by the statute of limitations. 

George E. FI. Goodner, Esq., and S. Henry Rosenthal, 
C. P. A., for the petitioners. 

A. H. Murray, Esq., and Stanley B. Pierson, Esq., for the 
respondent. 

These proceedings, consolidated for the purpose of hear¬ 
ing and decision, are for the redetermination of deficiencies 
in profits tax for 1917) against Pottash Brothers, a 
17 partnership, of which Max Pottash and Harry Pot¬ 
tash were the partners. On December 18, 1925, the 
Commissioner notified Pottash Brothers of a deficiency in 
profits tax for 1917 of $26,596.21 and a 100 per cent pen¬ 
alty for the filing of a fraudulent return, making a total 
tax and penalty alleged to be due of $53,192.42. On the 
same date the Commissioner notified Max Pottash of a total 
tax liability in respect of his income tax for 1917 of $2,- 
469.31 to which was added a 100 per cent penalty, making 
a total alleged tax and penalty of $4,938.62 against which 
there was credited an original assessment of $533.81, leav¬ 
ing a net tax and penalty alleged to be due of $4,404.81. On 

the same date the Commissioner notified Harrv Pottash of 

* 
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an alleged deficiency in tax and penalty of $4,4-()4.Sl which 
amount was arrived at in exactly the same manner as in¬ 
dicated above for Max Pottasli. 

The issues raised in the petition of Pottash Brothers, 
Docket No. 11990, are as follows: 

(1) That the Commissioner has overstated It he net in¬ 
come for 1917 in the amount of $12,600 and lias Understated 
the invested capital for 1917 in a like amount,| due to the 
fact that he has treated a sale which was consummated in 
December, 1916, as if made in January, 1917. 

(2) That the Commissioner lias overstated net income 
for 1917 in the amount of $8,797.53 and has understated 
invested capital for 1917 in a like amount, all |of which is 
due to understating the cash on hand on January 1, 1917. 

(3) That the Commissioner has overstated income 
18 for 1917 in the amount of $2,113.12 and Understated 
invested capital for 1917 by the same Amount, due 
to the fact that he has failed to recognize loans outstanding 
on January 1,1917, of said amount. 

(4) That the Commissioner has increased its I income and 
understated its net worth and invested capital ion January 
1, 1917, in the amount of $3,326, which amount represents 
investment payments made by petitioner to a building and 
loan company up to that time. 

(5) That the Commissioner has increased |net income 
for 1917 in the amount of $34,323.22, due to the fact that 
he has excluded cost of purchase for the ypar in that 
amount. 

(6) That the Commissioner has increased net income for 
1917 in the amount of $2,060.43 by failure to allow bad 
debts charged off in that vear. 

(7) That the Commissioner has asserted a| penalty of 

100 per cent upon the tax computed for 1917 under the pro¬ 
visions of section 3176 of the Revised Statutes of the 
United States, as amended by section 16 of tjhe Revenue 
Act of 1916. | 

(8) That in computing the net income to bb shared by 
the partners the Commissioner has reduced the total net 
income by only the amount of the profits tax | but not the 
penalty. 

(9) That assessment of any tax for 1917 is barred by 
the statute of limitations because the period jin which to 

j 

3—5082a 
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assess had expired and the Commissioner was without a 
valid waiver at the time of issuing his deficiency notice on 


December 18, 1925. 

19 (10) That any assessment made against it can not 

now be collected because the partnership of Pottash 
Brothers was dissolved in September, 1924, and all its 
assets passed to a successor corporation on that date; and 
that said partnership had ceased to exist prior to the is¬ 
suance of said deficiency notice on December 18, 1925. 

The issues raised in the petitions of Max Pottash, Docket 
No. 11991, and Harry Pottash, Docket No. 11992, are as 
follows: 

(11) That the Commissioner has overstated the 1917 in¬ 
come of the partnership of Pottasli Brothers as set out in 
the foregoing issues and lias thereby overstated each peti¬ 
tioner’s share of said income. 

(12) That the Commissioner has erred in his method of 
computing the distributive shares of the partnership in¬ 
come for 1917 in that while the Commissioner has reduced 
the partnership income by the amount of the profits tax 
paid by the partnership, as required by the 1917 profits- 
tax law, he has not reduced each individual member’s dis¬ 
tributive share of said net partnership income by the said 
individual’s proportionate share of the profits tax paid by 
the partnership. 

(13) That the Commissioner is in error in asserting the 
100 per cent fraud penalty in connection with any tax lia¬ 
bility of the individual partners for 1017. 


Findings of Fact. 


Pottasli Brothers was a partnership organized in 1904, 
the members of which were Max Pottasli and Harry Pot¬ 
tash, each owning a 50 per cent interest therein. The part¬ 
nership was engaged in the manufacture of burlap bags in 
Philadelphia, Pa., and continued in such business un- 
20 til September, 1924, when it was dissolved and suc¬ 
ceeded by a corporation known as Pottash Brothers 
Co. This corporation took over all of the assets of the 
predecessor partnership. 

The partnership kept regular books of account on the 
accrual basis throughout the years 1917 and 1918. Prior to 
1917, the books of account were in rather a deplorable con- 
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dition, more or less single entry books. At the close of 
1916, a certified public accountant was called in to make an 
audit of the books. He prepared a balance sheet of the bus¬ 
iness as of January 1, 1917, in order to put thej books on a 
double entry basis and opened a set of books oil that basis. 
The bookkeeper who had kept the books for 1916 was em¬ 
ployed to keep the books on a double entry basis for 1917. 
She was given instruction by the accountant and to a cer¬ 
tain extent he supervised the keeping of the bo()ks in 1917. 
An entirely new ledger was opened as of Janujarv 1, 1917, 
and balances from the old ledger were transferred thereto. 
The same accountant made an audit of the books for the 
year 1917. He discovered that the bookkeeper had made 
numerous errors therein and the 1917 ledger was not closed 
but a net worth statement and balance sheet was prepared 
at the end of 1917 and a new ledger opened ion January 
1, 1918 based thereon. This accountant prepaired income- 
tax returns for the partnership and for the individual part¬ 
ners for 1917. He made his computation of income of the 
partnership by deducting from the net ^vorth of the 

21 partnership as found by him at the close! of 1917, the 
net worth of the partnership as determined by him 

at Januarv 1 , 1917. The balance sheets at Januarv 1, 1917 
and December 31, 1917, attached as exhibits to the income 
and profits-tax return filed for the partnership for 1917 
are as follows: 

I 

i 

22 January 1, 1917. j 

j 

i 

Assets: 

Cash . 

Accounts Receivable . 

Merchandise Inventory . 

Building & Loan Investment. 

Real Estate . . .. 

Machinery Fixtures, Wagons, etc. 


$13,013.49' 
69,956.491 
135,200.00j 
3,326.00' 
109,800.00i 
13,350.00; 


i 


i 


i 


Total Assets 


$344,645.98 
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Liabilities: 


Accounts Payable . $15,904.00 

Xotes Payable . 48,759.11 

Real Estate First Mortgages. 50,850.00 

Building & Loan Mortgages. 27,900.50 

Accrued Expense. 5,105.87 

Capital . 196,126.50 


Total . $344,645.98 


December 31, 1917. 


Assets: 

Cash . $5,966.57 

Accounts Receivable. 72,332.26 

Merchandise Inventory . 142,820.00 

Building & Loan Investment. 4,070.00 

Real Estate . 111,300.00 

Machinery Fixtures Trunks, etc. . 12,108.62 


Total Assets .. $348,597.45 

Liabilities: 

Accounts Payable . $6,905.35 

Bills Payable . 57,876.29 

Real Estate First Mortgage. 48,850.00 

Building & Loan Mortgages. 24,252.50 

Capital .. 210,713.31 


Total . $348,597.45 


23 The gain for 1917 arrived at in this manner was 
$14,586.81, which is the amount of net income of the 
partnership reported in the income and profits-tax return, 
Form 1102. 

In auditing this return after an investigation of the books 
and records the Commissioner increased the net income of 
the partnership for 1917 to $78,457.56 and fixed the net 
worth on January 1, 1917 (and therefore the invested cap¬ 
ital) at $166,192.41. 
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In arriving at its net worth at January 1, 19il, the part¬ 
nership included a cash balance on hand of $13,013.49. The 
Commissioner reduced the cash balance bv $8,798.13, 
thereby reducing the net worth at January 1, lhlT in a like 
amount and increasing the net income by the same amount. 
The cash balance on January 1, 1917, as shown by the cash 
book, was $13,013.49. The partnership had; three bank 
accounts on January 1, 1917 and the reconciliation between 
the check book stubs and the bank pass books and the cash 
book discloses a total cash balance of the same amount, 
namely, $13,013.49. The Commissioner arrived at the cash 
balance on January 1,1917, by taking the difference between 
the cash receipts and disbursements of the partnership for 
the month of December, 1916, amounting to $4,214.32 and 
to this amount adding $1.04 alleged petty cash account, thus 
arriving at $4,215.36, the cash balance which he used in 
the computation of the deficiencies. 

In arriving at its net worth at January 1, 1917, the part¬ 
nership included therein $12,600 representing an account 
receivable from the Philadelphia Ceiling! & Stevedore 
24 Co. This account was charged on the! partnership 
books as of December 22, 1916, and appears as an 
account receivable on January 1, 1917. The laccount rep¬ 
resents a sale of 100,000 burlap bags made to the Philadel¬ 
phia Ceiling & Stevedore Co. early in December, 1916, for 
delivery within ten days from the date of the! order. The 
bags which were to be used in loading a shit> were made 
by Pottash Brothers and delivery tendered to the Philadel¬ 
phia Ceiling & Stevedore Co. on schedule time! Due to de¬ 
lays in loading the ship the company could use only 55,500 
of said bags before January 1, 1917 and had no place to 
store the others. Accordingly, Pottash Brothers delivered 
55,500 of the bags before January 1, 1917 and retained in 
its warehouse the remaining 44,500 subject' to the pur¬ 
chaser’s orders. These were not included in!the partner¬ 
ship inventory taken December 31, 1916. On its books of 
account Pottash Brothers treated the transaction as a sale 
of bags in 1916. The Commissioner treated tjhis sale as a 
sale made in January, 1917, based upon his information that 
payment of $12,600 was approved by the receiving clerk of 
the Philadelphia Ceiling & Stevedore Co. oiji January 8, 
1917. By so doing the Commissioner reduced Pottash 
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Brothers’ net worth on January 1, 1917, in the amount of 
$12,600 and likewise increased its income by the same 
amount. 

Tn arriving at its net worth at January 1, 1917, the part¬ 
nership included therein as accounts receivable loans in the 
amount of $2,159.69. The Commissioner allowed $46.57 
of this loan account to stand and excluded from the part¬ 
nership net worth the balance of $2,113.12 and thereby in¬ 
creased net income in the same amount. The items 
25 making i up this loan account claimed by Pottasli 
Brothers appear in the partnership’s 1917 ledger as 

follows: 


Page 284 Harry Pottash . $1,504 28 

“ 400 A. Pottash. 534.41 

“ 320 Frank Clapp. 17.00 

“ 352 Golden . 4.00 

“ 248 Hammerman . 20.00 

“ 344 M. J. Hansen . 10 00 

“ 336 J. W. Weinstein. 50.00 


Total . $2,159.69 


These accounts represent balances on the partnership 
ledger at December 31. 1916, which were carried forward 
into the new ledger by the accountant employed to open a 
new set of books as of January 1, 1917. The amount of 
$1,504.28 charged against Harry Pottash represents a with¬ 
drawal bv him from the partnership in excess of the amount 
of the withdrawals made by his brother, Max Pottash. In 
1917 the account was closed out and charged to salary ac¬ 
count of Harrv Pottash. The account receivable from A. 
Pottash represents an amount advanced to a relative of the 
partners. The advice obtained by the Commissioner from 
the bookkeeper was that it represented a donation to a rela¬ 
tive. The other accounts listed represent advances made 
either to employees or to peddlers who transacted busi¬ 
ness with the partnership. 

In arriving at its net worth on January 1, 1917, the part¬ 
nership included therein a building and loan investment ac¬ 
count of $3,326. The Commissioner excluded this amount 
from the net worth of the partnership on January 1, 1917, 
upon the ground that the amount represented payments 










j 
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made to building and loan associations by tlie jpartnership 
upon books standing in the names of other pjersons than 
the partners. j 

2G Pottash Brothers purchased large quantities of 
second-hand burlap from peddlers and! from some 
large corporations. It did this throughout the years 1916, 
1917 and 1918. Sometimes it was dealing with! as many as 
100 peddlers at the same time, it was its practice to ad¬ 
vance to the peddlers or persons shipping burlap approxi¬ 
mately 80 per cent of the estimated purchase j price of the 
burlap prior to the time invoices for the burlap were re¬ 
ceived and put through its books of account^ When ad¬ 
vances were thus made debits were made in the accounts 
payable ledger. When the burlap was assorted and the 
value thereof determined an invoice was m^de out, put 
through the books, and the excess amount payable to the 
shipper or peddler was paid thus balancing jthe account. 
The accountant discovered this situation at thejclose of 1917 
and ascertained that the debit balances in the accounts pay¬ 
able ledger in the amount of $39,501.70 did liot represent 
advances made to peddlers and others prior to the receipt 
of the burlap but represented partial payments for burlap 
received. All of the burlap received had either been man¬ 
ufactured and sold prior to the close of the ye^r or was in¬ 
cluded in the inventory at the close of the year. He deter¬ 
mined that the debit balances in the accounts payable ledger 
at December 31,1917, represented merely a pafrt of the cost 
of burlap which had been received in 1917. He therefore 
made a journal entry debiting merchandise with $39,501.70 
and credited sundry accounts payable with the same 
amount. The effect of this transaction was tb increase the 
cost of merchandise purchased during the year 1917 to the 
extent of $39,501.70. There is a counter entry of 
27 $6.50 leaving the net amount of the increase in the 

cost of merchandise $39,495.20. The Commissioner 
lias allowed $5,171.98 as an additional cost of| purchases in 
1917 but lias disallowed $34,323.22 as the cost of merchan¬ 
dise purchased in 1917 and has increased 1 he partnership’s 
net income for 1917 by a like amount. j 

The Commissioner increased the partnership income for 
1917 in the amount of $2,060.43 representing bad debts de¬ 
ducted by the partnership in 1917. The following accounts 
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appearing in the 1917 ledger less a credit of $450 in 1917 by 
Pott ash Brothers account for this item: 


Page 

344 

M. J. Hanson. 

. $10.00 

& i 

348 

Hammerman . 

. 17.00 

4 4 

374 

B. Sekenofsky. 

. 1.50 

4 4 

396 

New Amsterdam. 

. 786.40 

4 4 

400 

A. Pottash. 

. 694.15 

4 4 

404 

J. Gordon Lodge. 

. 168.88 

4 4 

446 

Joseph Forbstein. 

. 795.00 

4 4 

448 

.John Toliver. 

. 7.50 

4 4 

454 

I. Katz . 

. 20.00 

4 4 

462 

Reuben Fishman . 

. 10.00 



Total. 

. $2,510.43 

4 4 

336 

Credit J. Weinstein. 

. 450.00 


Net amount. $2,060.43 

These accounts were not ruled off on the 1917 ledger but in 
preparing a balance sheet on December 31, 1917, they were 
all eliminated and were not carried forward and entered 
on the new ledger opened January 1, 1918. For this rea¬ 
son they did not appear among the assets of the partnership 
on December 31, 1917. 

28 The return of Pottash Brothers for 1917 was filed in 
the office of the collector at Philadelphia, on March 
27,1918. The partnership was dissolved in September, 1924. 
The deficiency notice was mailed on December 18, 1925. 
Pottash Brothers had filed a chain of waivers or consents 
extending the time within which deficiencies might be as¬ 
sessed and collected, it filed one such consent dated De¬ 
cember 3, 1924, which extended the period within which 
to assess and Collect any tax on the partnership. This con¬ 
sent provided as follows: 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws, Pottash Bros., partnership, a taxpayer, of Water 
& Wolf Streets, Philadelphia, Pa., and the Commissioner 
of Internal Revenue, hereby consent to extend the period 
prescribed by law for a determination, assessment, and 
collection of the amount of income, excess-profits, or war- 
profits taxes due under any return made by or on behalf 
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i 

of said taxpayer for the year 1917 under the Revenue Act 
of 1924, or under prior income, excess-profits, or Kvar-profits 
tax Acts, or under Section 38 of the Act entitlejd “An Act 
to provide revenue, equalize duties, and encourage the in¬ 
dustries of the United States, and for other (purposes,” 
approved August 5, 1909. This waiver is in jetfect from 
the date it is signed by the taxpayer and will remain in 
effect for a period of one year after the expiration of the 
statutory period of limitation within which assessments of 
taxes mav be made for the vear or vears mentioned, or the 
statutory period of limitation as extended by Section 277(b) 
of the Revenue Act of 1924, or by any waivers! already on 
file with the Bureau. 

(Signed) POTTASH BROTHERS, 

Taxpayer, 

Bv MAX POTTASH, 

A Partner. 

D. IT. BLAIR, | 

Commissioner. 

When the partnership of Pott ash Brothers was dissolved, 
all of its assets were transferred to a corporation known as 
Pottash Brothers Co., which continued the business of the 

partnership. 

29 Petitioners, Max and Harry Pottash, rendered in- 

7 « 7 | 

dividual income-tax returns for 1917,Ion each of 
which was shown a tax of $533.81, which was assessed. In 
an audit of these returns the Commissioner increased the 
income in each case to $30,877.66. In so doing he has in¬ 
cluded in gross income salary in the amount! of $5,454.40 
received from the partnership and $25,930.67 hs each part¬ 
ner’s distributive share of the partnership income as com¬ 
puted by him. The inclusion of $5,454.40 as .Salary repre¬ 
sents the amount shown on the partnership books as salary 
paid to each partner. j 

In arriving at each partner’s distributive share of income 
the Commissioner took one-half of the partnership income 
computed by him after deducting the partnership tax as 
computed by him. This distributive share was not again 
reduced by the partner’s share of the partnership excess- 
profits tax. 

4—5082a | 
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The Commissioner has valid written consents authorizing 
him to assess and collect anv tax which may be found to be 
due from Max and/or Harry Pot lash. 

In the deficiency notices sent to the petitioners, the Com¬ 
missioner lias proposed the assessment and collection of a 
100 per cent fraud penalty which is based on the provisions 


of section 2176 of the Revised Statutes, as amended by sec¬ 


tion 16 of the Revenue Act of 1916, and in effect during the 


vear 1917. 


Opinion. 


Smith: The issues involved in these proceedings, stated 
at length in the preliminary statement, mav be briefly stated 
as follows: 

20 (l)AYhat was the correct net worth of the part¬ 
nership at January 1, 1917? 

(2) What was the correct net income of the partnership 
for 1917 * 

(3) Whether the tax returns filed for the partnership and 
of the individual partners for 1917 were false and fraudu¬ 
lent. 


(4) Whether the deficiency determined for the partner¬ 
ship is barred from assessment and collection by the stat¬ 
ute of limitations. 


(5) Whether the distributive share of each partner 
should be reduced by one-half of the profits tax payable 
by the partnership. 

The books of account of the partnership prior to 1917 
were kept mainly on a single entry basis and, as the certi¬ 
fied public accountant testified, were “in a deplorable con¬ 
dition.''' When he was called in by the partnership at the 
close of 1916 for the purpose of auditing the books of ac¬ 
count, the accountant made no closing of the books but 
opened a new set of books on a double entry basis to begin 
January 1, 1917. A new ledger was opened and balances 
from the old ledger were transferred to the new ledger. 
He determined the net worth of the partnership at January 
1, 1917 to be $196,126.50. From that date the books of ac¬ 
count, as above indicated, were kept on a double entry basis 
but apparently numerous errors were made by the book¬ 
keeper during the year 1917. The same accountant, em¬ 
ployed to audit the books for 1917, found so many errors 
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that he did not make a complete audit and closing of the 
books but attempted to start afresh from January 1, 
1918. Accordingly, a new ledger was opened as of 

31 January 1, 191S, and balances brought forward from 
the previous ledger. The accountant determined the 

gain of the partnership for 1917 by deducting from the net 
worth at December 31, 1917, the net worth at January 1, 
1917. The profit thus determined was $14,586.8jL. 

The Commissioner in attempting to verify the correct¬ 
ness of the return made for the partnership fdr 1917, re¬ 
jected the basis used by the certified public accountant and 
attempted to compute the net income from the books. The 
record of this action discloses that the Commissioner made 
errors in determining the net income. He trejated as in¬ 
come of 1917 a sale of merchandise made in 1916 for a price 
of $12,600 and clearly overstated the net income of the 
partnership for 1917 by that amount, Likewisp, he deter¬ 
mined the cash balance at January 1, 1917 as the difference 
between the debits on the cash book for the mbnth of De¬ 
cember and the credits on the cash book for the same 
month. He determined that the cash on hand iat the close 
of 1916 was $4,215.36, whereas the proof is clear that the 
amount determined by the accountant, namely!, $13,013.49, 
is the correct amount. j 

From a consideration of the entire record we are of the 
opinion that the net income of the partnership for 1917, 
can best be determined upon the basis of the net worth at 
the beginning and close of the year, making, however, cer¬ 
tain adjustments as will be stated in some Retail herein¬ 
after. | 

First, considering the net worth at January 1, 1917, the 
evidence shows that the partnership included as ac- 

32 counts receivable at January 1, 1917, anj overdraft of 
Harry Pottash in the amount of $1,504.28 and a loan 

or donation to a relative, A. Pottash, in tlje amount of 
$534.41. The evidence does not show that these amounts 
were true accounts receivable. Harrv Potthsh had with- 

I 

drawn from the business $1,504.28 more thaij his brother; 
but the evidence does not disclose that he was under any 
obligation to return this amount to the parthership. The 
overdraft was charged up to him as salary in 1917. The 
charge against A. Pottash appears to have been for an 
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advance made to a relative. The bookkeeper gave the in¬ 
formation that this was a donation made to such relative 
and that there was no intention that it ever would be paid 
back. Apparently there was a further advance to this same 
relative in 1917 and the account at December 31, 1917 
showed an advance to him of $694.15. This was not recog¬ 
nized as a true account receivable at the close of 1917 and 
the partnership’s accountant in opening the new ledger for 
1918 omitted it therefrom. Upon this evidence we are of 
the opinion that the partnership overstated its net worth 
at the beginning of the year 1917 by the amounts claimed 
to be due the partnership from Ilarry Pottash and A. Pot- 
tash. We are also of the opinion that the investment of the 
partnership in shares of building and loan associations in 
the amount of $3,326 was not an asset of the partnership. 
The revenue agent testified that this amount represented 
payments made to building and loan associations to the 
wives or relatives of the partners. We therefore think that 
the investment of the partnership in the shares of 
33 building and loan associations was not an asset of 
the partnership and that the net worth found by the 
accountant at January 1, 1917, was overstated in the total 
amount of $5,364.69 and that the true net worth on that date 
was $190,761-81- The accountant found that the income of 
the partnership for 1917 was $14,586.81. This is the amount 
reported on the partnership return for 1919. The respond¬ 
ent, upon the basis of the revenue agent’s report, increased 
the net income to $78,457.56. The evidence discloses that 
the revenue agent made errors in reaching such net income. 
We are not convinced, however, that the net income reached 

bv the accountant is entirelv correct. The record shows 
* * 

that the partnership received large quantities of burlap 
from several large corporations and also from many junk 
dealers and peddlers. The burlap was delivered to the 
partnership’s plant in large bundles. An estimate of the 
value was at once made and the shippers or the peddlers 
were given a cash advance in respect of the burlap. Max 
Pottash testified that the conditions in 1916 and 1917 were 
similar. The advances made were debited to the shippers 
or peddlers in the accounts payable ledger. The account¬ 
ant's curiosity was not roused by this fact until he made 
his audit at the close of 1917. He then asked for an explana- 
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tion of these debits and was told the true situation regard¬ 
ing them. Since the burlap had actually been received and 
had gone into the manufactured product and been sold, or' 
was included in the inventory at the close of the year, the 
accountant decided to place the books on a correct basis at 
the close of 1917 and, accordingly, debited merchan- 

34 dise and credited accounts payable on the accounts 
payable ledger to the extent of the unbalanced debits 

which he found existing on the ledger at December 31, 1917. 
The entries which he made had the effect of increasing the 
cost of merchandise consumed in 1917 to t}ie extent of 
$39,495.20. The respondent has allowed as additional cost 
of merchandise for 1917 $5,171.98 but has disallowed the 
balance amounting to $34,323.22. 

There can be no question but that the action of the 
accountant employed by the partnership was correct for 
the purpose of determining the true net worth of the part¬ 
nership at December 31, 1917. He corrected, however, a 
practice which had been in existence apparently through¬ 
out 1916 and 1917. The same conditions existed in 1916 
as in 1917. He did not correct the books at January 1,1917. 
To the extent that there may have been unbalanced debits 
in the accounts payable ledger at January 1, 1917, an over¬ 
statement of the net worth of the partnership at the be¬ 
ginning of the year 1917 would have resulted; for the 
merchandise that had been received up to January 1, 1917 
was either reflected in sales of merchandise in 1916 or in 
inventory at the close of the year. We can hot determine 
the extent of any error that may have beenj made at the 
beginning of 1917. It is evident, however, | that the net 
worth at the close of 1917 was determined dn an entirely 
different basis from that at the beginning of! the year and 
we can not accept the accountant’s statement as reflecting 
the true net worth at the beginning of the year. The re¬ 
spondent has determined that the net income of the partner¬ 
ship for 1917 was understated to the extent! of $34,323.22 
due to the correction made in the partnership books of ac¬ 
count at the close of 1917. In the absence of proof of 
error the respondent’s finding is sustained. 

35 When the accountant opened a nev 1 ledger as of 
January 1, 1918, he failed to bring forward certain 

balances from the old ledger. These balances are claimed. 
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by the partnership to have constituted bad debts deductible 
from gross income. From an examination of the accounts 
thus claimed to represent bad debts it is found that one of 
them represents an investment in a building and loan as¬ 
sociation. Xo evidence as to the worthlessness of this ac¬ 
count has been furnished the Board. The claim against 
A. Pot lash has been referred to above. The bookkeeper 
gave information to the effect that it represented a donation 
made to a relative. The character of the J. Gordon Lodge 
account is not in evidence. Information was furnished the 
Commissioner by the bookkeeper that it represented lodge 
dues paid for members of the partnership. Upon the evi¬ 
dence of record the deduction for bad debts must be dis¬ 


allowed since there is no proof of an ascertainment of 
worthlessness of them during the year 1917. 

From the foregoing we believe that the taxable net in¬ 
come of the partnership for 1917 was as follows: 


Xet income shown by return. $14,586 81 

Adjustment made by accountant. 34,323.22 

Amount deducted as bad debts. 2,060 43 


Total . $50,970.46 

36 The respondent has determined that the returns 
tiled for the partnership and for the individual part¬ 
ners were false and fraudulent. AYe are convinced from a 
consideration of all of the evidence that thev were not false 

m/ 

or fraudulent with intent to evade the tax. The partners 
employed a reputable accountant to audit their books of 
account for 1917 and to prepare their income-tax returns. 
The records were in bad shape and he did the best that he 
could with the records available. Apparently the changes 
that he made in the books of account at the close of 1917 for 
the purpose of correcting the books was not done with any 
thought of evading the tax of the partnership or of the part¬ 
ners. AVe can not determine what effect the change made 
by the accountant in the closing entries for 1917 had upon 
the correct net income of 1917. Our conclusion is that the 
assertion of any penalty for filing fraudulent returns was 
not incurred. 

The partnership return for 1917 was filed on March 27, 
1918. The statutory five-year period in which to assess any 
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tax on this return expired March 27, 1923, except as it may 
have been extended by a consent or consents Tiled for a 
• later determination of the tax. It was admitted iat the hear¬ 
ing that a chain of such consents bad been filed.j The part¬ 
nership was dissolved in September, 1924. A consent was 
filed on December 3,1924, as set forth in the findings of fact. 
This consent was filed on behalf of the partnership by Max 
Pottasli, one of the partners. Counsel for thej petitioners 
contend that Max Pottasli had no authority to, sign a con¬ 
sent which would bind his brother. In support! of this con¬ 
tention reliance is had upon decisions of thje courts of 
Pennsylvania. In Sclioneman v. Fegley, 7 Pa.j St. 433, the 
court said: ! - 

i 

37 Now it is settled that, after dissolution, the late 
partners are not agents for each other, except to 
make good outstanding engagements, or for the purpose of 
liquidating the affairs of the partnership. jThey cannot 
enter into a new contract or engagement for their former 
associates, nor bind them by a new promise: Jlst. of Davis 
Desaugue, 5 Whart, 530; Levy v. Cadet, 17 Serg. & Rawle, 
126. And if one acknowledges an account, it will not affect 
the other; 3 Johns, 536. i 

i 

- Again, in Kaufman v. Fisher, 3 Grant. 302, the court said: 

I 

That a promise, however expressed, made by one member 
of a dissolved partnership to pay a partnership debt already 
barred bv the statute, does not revive the debt as to his 
copartner, is settled law in Pennsylvania. The ground is, 
that the power to create a new right against the partner¬ 
ship does not exist in any partner after the dissolution of 
it; and the acknowledgment of a debt already Ibarred bv the 
' statute of limitations is not the mere continuation of the 

original promise, but a new contract springing out of, and 
supported by, the original consideration. 

k , i 

There is no evidence, however, that Harry Pottasli was 
not consulted by his brother in connection with the filing of 
the consent or that he in any wise withheld (Consent. This 
consent was filed in connection with the winding up and 
liquidation of the affairs of the partnership 1 and it bound 
f Max Pottash and that he may be held liable for the assess- 
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ment and collection of deficiencies of tax found to be due 
from the partnership. 

The final assignment of error which it is necessary for - 
us to consider is that in the computation of the deficiencies 
in income tax owed by the partners the respondent has 
failed to give effect to the decision of the United States Cir¬ 
cuit Court of Appeals for the Second Circuit in the case of 
Retd v. Rafferty, 15 F. (2d) 264, which decision has been 
published with approval by the Treasury Department as 

Treasure Decision 3971. In accordance with that 
>* 

38 decision the distributive share of the net income of a 
partnership assignable to each partner is to be 

credited with the proportionate part of the excess-profits 

tax of the partnership apportioned to such partner. Max 

Pottash and Harrv Pottash are entitled to have deficiencies 

% 

in tax for 1917 computed in accordance with the decision of 
the court in Reid v. Rafferty , supra . 

Judy ment will be entered under Rule 50. 

Xow, October 24, 1929, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

39 United States Board of Tax Appeals. 

Docket No., 11990. 

Pottash Brothers, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

Pursuant to the Board’s decision promulgated May 29, 
1928, and the respondent having on July 5,1928, filed notice 
of settlement setting forth a deficiency in the amount of 
$9,051.04 for the year 1917, and counsel for the petitioner 
having on July 28, 1928, filed acquiescence thereto, now, 
therefore, it is 
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Ordered and decided that, upon redetermination, there is 
a deficiency in the amount of $9,051.04 for th^ year 1917, 
with respect to this taxpayer. 

(Signed) WILLIAM C. LOVE, 

Member U. S. Board of Toy Appeals. 

Dated Washington, D. C., August 2, 1928. j 

A true copy. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals.\ 

i 

Now, October 24,1929, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

40 Filed Feb. 1, 1929, United States Board of Tax 

Appeals. 

i 

United States Board of Tax Appeals. 

Docket No., 11990. \ 

j 

Pottash Brothers, Petitioner, j 

v. 

i 

Commissioner of Internal Bevenue, Bespondent. 

> i 

Stipulation as to Court of Review. 

i 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that review Of the above 
designated proceeding may be had before the jCourt of Ap¬ 
peals of the District of Columbia. 

GEO. E. H. GOODNEB, 

Counsel for j Petitioner. 

C. M. CHABEST, j 

Counsel for Respondent . 


Now, October 24, 1929, the foregoing stipulation as to 
court of review certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 
5—5082a j 
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41 Filed Feb. 1, 1929, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

No. —. 

Pottash Brothers, Appellant, 

vs. 

Commissioner of Internal Revenue, Appellee. 

(Board of Tax Appeals Docket, No. 11990.) 

Notice of Filing of Petition for Review. 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Appellee : 

Please take notice that on the 1st day of February, 1929, 
the undersigned will present to the United States Board 
of Tax Appeals and file with the Clerk thereof a petition 
for review by the Court of Appeals of the District of Co¬ 
lumbia of the final order and decision of the Board ren¬ 
dered and entered on its records on August 2nd, 1928, in 
the appeal of the above named appellant to said Board, 
Docket No. 11990, a copy of which petition or review is 
attached hereto. 

Dated at Washington, D. C., this 1st day of Februarv, 
1929. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 

Attorney for Appellant. 

Address: Munsey Building, Washington, D. C. 

Service of the above notice and a copy of the petition 
for review stated therein is hereby accepted this 1st day 
of Februarv, 1929. 

C. M. CHAREST, 

Coimsel for Appellee. 

H. 
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42 Filed Feb. 1, 1929,, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

j 

No. —. 

i 

PottaseG Brothers, Appellant, j 

i 

vs. 

j 

Commissioner of Internal Revenue, Appellee. 

i 

(Board of Tax Appeals No., 1199CJ.) 

i 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

I 

To the Honorable the Chief Justice and the judges of the 
Court of Appeals of the District of Columbia: 

Appellant respectfully represents to the Court: 

| 

i 

I. Jurisdiction. 

j 

| 

1. That Pottash Brothers was a partnership existing 
from some time prior to 1917 to September, 1924; that said 
partnership was composed of two members,—Max and 
Harry Pottash; that it was engaged in the burlap, bag 
business at Philadelphia, Pennsylvania, throughout the 
period of its existence; and that this proceeding is prose¬ 
cuted in the name of said partnership by and on behalf of 
the former members of said partnership. 

2. That appelleee is the duly appointed and acting Com¬ 
missioner of Internal Revenue of the United States. 

3. That heretofore appellant, pursuant to law, appealed 

to the United States Board of Tax Appeals from the action 
of appellee with respect to its tax liability! for the year 
1917 and that the proceeding was entered oh the Board’s 
docket at No. 11990. I 

4. That appellant desires a review of the Board’s de¬ 
cision in said proceeding and brings this action under the 
provisions of Sections 1001, 1002, and 1003 of the Revenue 


l 

i 

i 

i 


i 
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Act of 1926, as amended by Section 903 of the Revenue 
Act of 1928. 

43 II. Nature of Controversy. 

1. That appellant filed an income and profits tax return 
for 1917 disclosing net income of $14,586.21 and no profits 
tax liability; that said income was computed on the net 
worth basis, that is, the difference between the net worth 
of the partnership at the beginning and end of the year. 

2. That in auditing said return, appellee disregarded the 
net worth basis and determined the net income to be $78,- 
457.56, and the invested capital to be $166,192.41, where¬ 
upon he determined an excess profits tax of $26,596.21 and 
a 100% penalty under the provisions of Section 3176 of the 
Revised Statutes. 

3. That based upon said audit and determination, ap¬ 
pellee on December 18, 1925, notified appellant by regis¬ 
tered mail of his final determination of a deficiency in tax 
for 1917 of $26,596.21 and a 100% penalty thereon, a copy 
of which notice is attached to the petition filed with the 
Board of Tax Appeals in the aforesaid numbered pro¬ 
ceeding. 

4. That in due time appellant appealed to the United 
States Board of Tax Appeals from said deficiency notice 
and the proceeding was docketed at No. 11990; that the 
Board heard the appeal on January 31, 1928; promulgated 
its findings, decision and opinion on May 29, 1928; and 
entered its order of redetermination on August 2, 1928, 
wherein it found and ordered a deficiency in tax for 1917 
of $9,051.04 and no penalty. 

5. That in arriving at said deficiency the Board found a 
net income of $50,970.46, and invested capital or a net 
worth at the beginning of the year of $190,761.81; also 
that the net income should properly be computed on the net 
worth basis. 

6. That in arriving at said net worth at the beginning 
of the year the Board did not include therein the sum of 
$3,326.00 representing payments made by appellant for its 
own account to building and loan associationss up to Jan¬ 
uary 1, 1917, which amount appeared on appellant’s books 
on that date and that in arriving at said net income the 
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Board overstated same in the amount of $3,326L00 by fail¬ 
ing to give effect to the increased net worth due to said 
building and loan payments. 

7. That prior to the end of 1917 appellant had paid to 
peddlars for old bags the total sum of $39,49,5.20, which 

amount appeared on appellant’s books as accounts 
44 receivable on December 31, 1917, through failure to 
make proper closing entries, while at the same time 
the bags which had been purchased were either on hand 
and included in inventory at the end of the year or had 
been sold and the proceeds thereof were on hhnd; that in 
rendering its income return, appellant treated the whole 
sum of $39,495.20 as cost of goods, purchased! during the 
year, but appellee allowed only $5,171.98 of the amount 
as cost of goods and disallowed the balance of $34,323.22; 
that the Board did likewise; and that the effect of such 
disallowance is to increase 1917 income by the amount of 
$34,323.22, which appellant contends is erroneous. 

8. That appellant had on its books in 1917 .accounts re¬ 
ceivable aggregating $2,060.43 which became worthless and 
uncollectible during the vear; that at the end of 1917 it 
charged these accounts out of its assets by dropping them 
when transferring all its other assets to a Inew ledger; 
that said accounts were worthless on December 31,1917 and 
that appellant never collected any part thereojf thereafter; 
that in rendering its income return for 1917 it deducted 
these accounts as bad debts or losses but appellee disallowed 
the deduction and thereby overstated the income by said 
amount ; that the Board of Tax Appeals did likewise in 
arriving at the net income determined bv it. i 

9. That petitioner’s 1917 income tax return was filed in 
the office of the Collector at Philadelphia, Pennsylvania, on 
March 27, 1918; that the statutory period in which appellee 
could assess and collect any tax for 1917 was; 1 fixed by Sec¬ 
tion 250 {(1) of the Revenue Act of 1921 at five years from 
the date on which the return was filed; that this period ex¬ 
pired on March 27, 1923; that said partnership was dis¬ 
solved in September, 1924; that the said deficiency letter 
was mailed by appellee on December 18, 192'5; that in as¬ 
serting said deficiency appellee relied on the* validity of a 
so-called waiver or consent to assessment which was dated 
December 3, 1924, and signed “Pottash Bros., Taxpayer, 
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by Max Pottash, a partner;” that appellant contended be¬ 
fore the Board of Tax Appeals that this so-called waiver 
was void because under Pennsylvania law a former partner 
cannot revive a debt of the former partnership and bind the 
partnership; that the Board overruled the contention and 
held that under the so-called waiver appellee had the right 
to assess the tax at the time the said deficiency letter was 
mailed on December 18, 1925. 


ill. Designation of Court of Review. 

That a review of the decision and order of redetermina¬ 
tion of the United States Board of Tax Appeals in 
45 the said proceeding (B. T. A. Docket No. 11990) is 
now sought in the Court of Appeals of the District of 
Columbia, in accordance with a stipulation between the 
parties filed with the Board pursuant to the provisions of 
Section 1002 (d) of the Revenue Act of 1926. 

IV. Assignments of Error. 


1. That the Board of Tax Appeals erred in excluding 
from net worth, on January 1, 1917, and therefore from in¬ 
vested capital the sum of $3,326.00 which amount repre¬ 
sented payments made by appellant up to that time to 
building and loan associations. 

2. That the Board of Tax Appeals erred in overstating 
net income for 1917 by the said sum of $3,326.00, which 
amount was excluded from net worth at the beginning of 
the year, as stated in the first assignment of error, and 
thereby increased the net income when computed on the net 


worth basis. 

3. The Board of Tax Appeals erred in increasing net in¬ 
come by the amount of $2,060.43, which amount repre¬ 
sents bad debts or losses incurred during the vear and 
charged out of the assets at the end of the vear. 

4. The Board of Tax Appeals erred in increasing income 
in the amount of $34,323.22, which amount represented cost 
of purchases in 1917. 

5. The Board of Tax Appeals erred in holding that as¬ 
sessment and collection of said deficiency for 1917 was not 
barred bv statute at the time the deficiencv letter was 
mailed to appellant on December 18, 1925. 
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6. The Board of Tax Appeals erred in finding any tax¬ 
able income of the partnership in excess of the statutory 
deduction for excess profits tax purposes and thereby erred 
in finding any excess profits tax. j 

Wherefore appellant prays that this Honorable Court 
will review the said findings, decision, opinion,' and order 
of redetermination of the said Board and reverse and set 
aside same insofar as the aforesaid assigned etrors apply 
and therein find for appellant; and grant sucli other and 
further relief as appellant may be entitled to br which to 
the Court mav seem equitable and proper. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 
Attorney for Appellant. 

Address: Munsey Building, Washington, D. 1C. 

•46 Disteict of Columbia, ss : j 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. Goodlier, who 
being duly sw-orn according to law- deposes and Isays that he 
is the Attorney for the above named Appellaht, and that 
as such he has authority to sign and did sign the foregoing 
petition; that he has read the same and that the facts set 
forth therein are true to the best of his knowledge and be¬ 
lief, and that the said petition is signed in good faith. 

GEO. E. H. GOODNER. 

i 

Subscribed and sw T orn to before me this 1st! day of Feb- 
ruarv, 1929. I 

FLORENCE M. STEPHENSON, 

Notary Public. 

[Seal of Florence M. Stephenson, Notary Public. Dis¬ 
trict of Columbia.] j 

j 

My commission expires April 28, 1931. 

Now", October 24, 1929, the foregoing petition for review, 
notice of filing and proof of service certified from the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

i 

Clerk TJ. 8. Board of Tax Appeals. 
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47 Lodged United States Board of Tax Appeals. Filed 

Jul. 5, 1929. 

11990. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

iPoTTASH Brothers, Appellant, 


v. 

Commissioner of Internal Revenue, Appellee. 

No. 11990. 

(Board of Tax Appeals Docket, No. 11990.) 

Statement of Evidence . 

This cause came on for hearing before the United States 
Board of Tax Appeals in Washington, D. C., at 10:40 A. M. 
on January 31, 1928, Honorable C. P. Smith, Member of the 
Board, presiding. 

The following evidence which is deemed material to ap¬ 
pellant's first assignment of error was introduced: 

Benjamin Goldenberg, a Certified Public Accountant, 
employed by appellant,, appearing as a witness on behalf of 
appellant, testified: 

That the Building and Loan Investment Account appear¬ 
ing on page 74 of the 1917 ledger of the partnership was 
in his own handwriting; that the January 1, 1917 balance 
shown therein was $3,326.00; that he remembered distinctly 
of taking all of the Building and Loan pass books and re¬ 
ceipt books and getting in touch with the Secretary of the 
Association in order to see that they were in shape and 
that he verified the fact that the $3,326.00 was the outstand¬ 
ing balance or nvestment in the Building and Loan Asso¬ 
ciation on January 1, 1917; that all of the money paid out 
on dues to this Association was paid directly from the 
funds of Pottash Brothers and when the stock matured the 
funds went into the partnership business. 
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Joseph E. Kelly, a revenue agent, appearing |as a witness 
on behalf of appellee, testified: 

That when he examined appellant’s books he asked for 
the Building and Loan books representing the; payment on 
this Building and Loan account in question, and the books 
were presented; that he did not have access to all of them 
but the ones that were presented were not in the 
48 names of the partners, Max and Harry Pottash, but 
were in different names of members of! the Pottash 
family; that it was explained that in some crises some of 
the books were in the name of the wife of Max j Pottash and 
some in the name of the wife of Harry Pottash and others . 
in the name of the children of either Harrv br Max Pot- 
tasli; that for that reason he did not consider jthe Building 
and Loan investments by members of the familv of either 
Harry or Max Pottash as assets of the partnership. 

On cross-examination witness Kelly testified that he 
asked for the books representing the investments and found 
that the books were first on Building and Loan mortgages 
on the residences of the two partners which! represented 
payments on the Building and Loan books, j represented 
prepayment of mortgages, and that in other cases the books 
were made out to members of the family of Hhrry Pottash 
and Max Pottash; that he did not trace through to see 
where the money went when these Building and Loan 
stocks were paid up; that he had absolute knowledge and 
proof that it did not all go into the partnership. 

When asked what part did not go in, witness testified 
that you will find today in Philadelphia that t[he residence 
of Harry or Max Pottash is not the property! of the part¬ 
nership nor of the corporation but ownership is in the 
names of the wives of Ilarrv and Max Pottash; that the 
Building and Loan was a payment of the mortgages on 
these private residences they lived in; that other Building 
and Loan was in the name of their sons and daughters; 
that he was not interested in any particular ‘Building and 
Loan except that is probably disallowed as a! business ex¬ 
pense.’ 

When asked if he did not know as a matter of fact that 
these items in Building and Loan Investments! were invest¬ 
ments and not mortgages, witness stated that he could not 

6—5082a 
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say; that there was a record of mortgages and a record of 
investments; that the investments did not reflect the part¬ 
nership investments. 

When asked if he followed through to see who got the 
money when the Building and Loan stock was paid out, 
witness replied that the books reflected the ownership as 
far as his examination was concerned and testified further 
that the books were in the names of persons whom they 
told him were their sons and daughters; that when the 
books said “Billy Pottash” “Bessie Pottash” and they 
said “This is mv wife” and “Mollie Pottash”, that estab- 
lished ownership; that the fact that the investment was in 
the name of Mollie Pottash would indicate legal ownership 
in Mollie Pottash and that in income tax matters one deals 
with legal ownership and not equitable ownership; that he 
could not decrease the taxes of Harry Pottash or 
49 Max Pottash by the Building and Loan dues of 
Mollie or Bessie Pottash. 

Witness could not state how many shares of stock were 
in the name of Mollie Pottash nor how many were in the 
name of Bessie Pottash and when asked if he did not make 
a note of that he testified that he made a note of the amqunt 
which he disallowed in the names of the partnership; that 
he disallowed all of it because all of the book presented to 
him were not in the name of the partnership. 

When asked if that amount was not on the partnership 
books as an. asset, witness replied’“I told you the books 
were not correct.” 

Witness was then requested to examine the books (of the 
partnership) and state if the balance of $3,326.00 was 
shown on the books on January 1, 1917. After examining 
them he then testified that there was an account “Invest¬ 
ment and Building Loan” on folio 74 of the ledger which 
showed on January 1, 1917, an inventory of $3,326.00; but 
that the account did not indicate the source. 

Witness then expressed the opinion that, while the item 
was on the books and was in the balance sheet submitted 
with the return, it did not mean anything. 

The general ledger of 1 lie partnership for 1917 intro¬ 
duced in evidence as Exhibit No. 3 of petitioner (appellant) 
contains the following account and entry on page 74 
thereof: 
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I 

[Real Estate]* 

i 

Investments. Building £ Loan. I 

1917. | 

Jan. 1. Inventory.!.. $3,326.00 

The foregoing is a correct statement in substance of all 
the evidence offered upon appellant’s first assignment of 
error, exclusive of that stated in the Board’s! Findings of 
Fact. 

GEO. E. H. GOOlbER, 

}' Attorney for Appellant, 

Munsey Building, Washington, D. C. 

50 The foregoing is a correct statement of all the 
evidence offered upon appellant’s first assignment 

of error as settled by the Board this 21st day of August, 
1929. * | 

(Sgd.) CHARLES P. SjMITH, 

Member U. S. Board of Tax Appeals. 

i 

Now, October 24, 1929, the foregoing statement of evi¬ 
dence certified from the record as a true copyi 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

51 United States Board of Tax Appeals. 

i 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

i 

No. —. i 

i 

Pottash Brothers, Appellant, j 

v. 

i 

Commissioner of Internal Revenue, Appellee. 
(Board of Tax Appeals Docket, No. 11990.) 
Amended Designation of Record. 

j 

To the Clerk of the United States Board of!Tax Appeals: 

Will you please include in the transcript of record for 
the Court of Appeals of the District of Columbia the follow¬ 
ing : • j 


I’Erased in copy.] 
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1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board. 

3. Stipulation of parties filed October 16, 1929. 

4. The findings of fact, opinion, and decision of the 
Board. 

5. The Board’s deficiency Order entered Aug. 2, 192S. 

6. The petition for review. 

7. The statement of evidence as settled bv the Board. 

* 

8. The stipulation as to Court of Review. 

Respectfully, 

GEO. E. H. GOODXER. 

GEO. E. H. GOODXER, 

Counsel for Appellant. 

Address: Munsey Building, Washington, I). 0. 

Service of the above accepted this 16th day of October, 
1929. 

, C. M. CHAREST, 

1 Attorney for Appellee. 


The foregoing praecipe is approved, 
will be filed. 


Xo counter praecipe 


C. M. CHAREST. 


Xow, October 24, 1929, the foregoing amended designa¬ 
tion of record certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

52 United States Board of Tax Appeals. 

Docket Xo., 11990. 

Pottash Brothers, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the respondent, it is 
Order that the time for preparation of evidence and 
transmission and delivery of record sur petition for review 
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I 

of the above entitled proceeding in the Court of Appeals 
of the District of Columbia, be and it is hereby extended 
to November 4, 1929. I 

(Signed) BENJAMIN H. LITTLETON, 

I Member. 

Dated Washington, D. C., October 3, 1929. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk. 

A true copy. Teste: j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. ! 


United States Board of Tax Appeals. 


Docket No., 11990. 


Pottash Brothers, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. 


On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of Evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and lit is hereby 
extended to October 3, 1929. 

(Signed) BENJAMIN H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., September 3, 192k 

[Seal U. S. Board of Tax Appeals.] : 


A 


true copv. Teste: 
B. D. GAMBLE, 


B. D. GAMBLE, 

I 7 

Clerk. 

I 



Clerk U. S. Board of Tax Appeals i 
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54 United States Board of Tax Appeals. 

Docket Nos., 11990, 11991, 11992. 

Pottash Brothers, Max Pottash, Harry Pottash, 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioners and counsel foi 
the respondent consenting thereto, it is 

Order that the time for preparation of evidence and trans¬ 
mission and delivery of record papers snr petitions for 
review of the above entitled proceedings in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to September 3, 1929. 

(Signed) JOHN B. MILLIKEN, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., July 29, 1929. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

55 United States Board of Tax Appeals. 

Docket No., 11990. 

Pottash Brothers, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
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for review of the above entitled proceeding* in the Court of 
Appeals of the District of Columbia be and lit is hereby 
extended to August 1, 1929. 

(Signed) BENJAMIN H. LITTLETON, 

Member U. S. Board of Tax Appeals . 

Dated Washington, D. C., June 1, 1929. j 
[Seal U. S. Board of Tax Appeals.] I 

B. D. GAMBLE, 

Clerk. 

A true copy. Teste: 

B. D. GAMBLE, I 

Clerk U . S. Board of Tax Appeals .; 

56 United States Board of Tax Appeals. 

Docket No., 11990. 

j 

Pottash Brothers, Petitioner, ' 

v. | 

Commissioner of Internal Revenue, Respondent. 

! 

Order Enlarging Time. I 

On motion of counsel for the petitioner, itiis 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers siir petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and! it is hereby 

extended to June 1, 1929. I 

(Signed) BENJAMIN H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., April 2, 1929. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

| Clerk. 

A true eopv. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals 1- 

Endorsed on cover: Board of Tax Appeals. No. 5082. 
Pottash Brothers, appellant, vs. Robert II. Liicas, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Oct. 29, 1929. Henry W. Hodges, clerk. 

( 687 ) ! 
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APPELLANT’S BRIEF 
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j 
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i 

I 


i 

| 

I. Statement of the Case . 

i 

This case is before the Court on petition for review 
of the decision of the United States Board of Tax 

i 

Appeals promulgated May 29, 1928, and it$ Final 
Order entered August 1, 1928, with respect tb appel¬ 
lant’s 1917 income tax liability, wherein the; Board 



i 

i 
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1. Understated appellant’s net worth on January 
1, 1917, and thereby understated its invested 
capital. 

2. Overstated appellant’s income for 1917. 

3. Held that assessment of a deficiency against 
the partnership was not barred on the date the 
deficiency letter was mailed. 

A colnplete statement of the case is contained in 
the petition for review under the caption “Nature 
of Controversy,” pages 36-38 of the record, so that 
it is not deemed necessary to repeat it or reprint 
it here. 


II. Facts 

The facts in this case are set forth at length in 
the Board’s Findings of Fact appearing on pages 
18 to 26, inclusive, of the record and are accepted 
by appellant, except that with respect to the Build¬ 
ing and Loan Investment of $3,326.00 on January 1, 
1917, the Board’s finding is incomplete and erro¬ 
neous. ! In order that the Court may have all the 
facts before it, a statement of all the evidence upon 
this point has been transmitted and appears on pages 
40 to 43, inclusive, of the record. 

III. Assignments of Error 

1. The Board of Tax Appeals erred in excluding 
from net worth, on January 1, 1917, and therefore 
from invested capital, the sum of 83,326.00, which 
amount represented payments made by appellant up 
to that time to building and loan associations. 

2. The Board of Tax Appeals erred in overstating 


I 

i 


3 

j 

net income for 1917 by the said sum of S3,326.00, 
• which amount was excluded from net worth at the 
beginning of the year, as stated in the first assignment 
of error, and thereby increased the net income when 

computed on the net wx>rth basis. j 

1 

3. The Board of Tax Appeals erred in increasing 

net income by the amount of $2,060.43, which anjiount 
represents bad debts or losses incurred during the 
year and charged out of the assets at the end <j>f the 
year. j 

4. The Board of Tax Appeals erred in increasing 
income in the amount of $34,323.22, which amount 
represented cost of purchases in 1917. 

5. The Board of Tax Appeals erred in holding 

that assessment and collection of said deficiency for 
1917 was not barred by statute at the time the defi¬ 
ciency letter was mailed to appellant on December 
18, 1925. | 

6. The Board of Tax Appeals erred in findihg any 
taxable income of the partnership in excess of the 
statutory deduction for excess profits tax purposes 
and thereby erred in finding any excess profits tax. 

i 

i 

i 

IV. Questions Presented i 

j 

The questions presented in this case are so clearly 
set out in the foregoing assignments of errot or so 
closely related thereto that the assignments! them¬ 
selves will be treated as the propositions, to be 
argued. j 

i 

V. Argument j 

| 

I 

Appellant originally reported its income for 1917 
on the net worth basis ; that is, by taking the differ- 
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ence between the net worth at the beginning and end 
of the year. The Commissioner of Internal Revenue 
rejected this basis, which is the final proof of cor¬ 
rectness in all cases, and attempted to set up a 
greater income. In order to furnish a support to 
this greater income he had to assume withdrawals 
by the partners during the year of $42,084.87, which 
were never made (R. 7). At the trial before the 
Board of Tax Appeals, the revenue agent who forged 
the withdrawals in his report was unable to substan¬ 
tiate or prove them, so that his case failed. The 
Board found that the net worth basis of computing 
income was proper (R. 27, 3rd paragraph), and since 
appellant had originally adopted this method and 
now agrees to it, there is no controversy on that 
question. The fact questions here presented have 
to do with the correct net worth at the beginning and 
end of the year and their effect on income. 

1. The Board of Tax Appeals erred in excluding from 
net worth, on January 1, 1917, and therefore from 
invested capital, the sum of S3,326.00, which amount 
represented payments made by appellant up to that 
time to building and loan associations. 

2. The Board of Tax Appeals erred in overstating net 
income for 1917 by the said sum of $3,326.00, which 
amount was excluded from net worth at the beginning 
of the year, as stated in the First Assignment of Error, 
and thereby increased the net income when computed on 
the net worth basis. 

There is only one question of fact involved in these 
two assignments of error, viz.: 


I 

I 

I 

j 

i 


I 


Did Pottash Brothers on January 1, 1917, 
have an investment in building and loan stock 
of $3,326.00? • | 

i 

Benjamin Goldenberg, a certified public account¬ 
ant, of high standing, testified that he opened a new 
set of books for the partnership on January 1,1917, 
and that the Building and Loan Investment Account 
on page 74 of the ledger is in his own handwriting; 
that he took the building and loan pass books and 
receipt books to the secretary of the Association and 
verified the amount or investment on January 1, 
1917; that all of the dues paid to the Association were 
from funds of the partnership and that when the 
stock matured the proceeds went into the partner¬ 
ship business (R. 40). 

Appellee produced a witness at the trial, one 
Joseph E. Kelly, the revenue agent who reported 
the large income and recommended the fraud charge 
against appellant, and tried to back it up by alleg¬ 
ing withdrawals by the partners in the amount; of 
$42,084.87. His testimony with respect to the Build¬ 
ing and Loan Investment appears on pages 41 Und 
42 of the record. It is evasive and indefinite—char¬ 
acteristic of all his testimony. We submit that it is 
not worthy of any consideration whatever, especially 
in view of the fact that as an accountant he did not 
even know how to determine the cash balance! on 
hand January 1, 1917, although it was regularly set 
out in the books. (See Board’s finding of fact, puge 
21 of the record, and opinion, page 27.) 

This is not a question of the weight of the evi¬ 
dence. Kelly’s utter incompetency is so evident 


j 

i 


i 

i 


i 
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from the Board’s findings and opinion and from his 
own evasive answers that it can have no weight at 
all against the book entry (R. 43) and the testimony 
of the accountant who made it. If incompetent and 
disreputable employees of the Internal Revenue 
Bureau such as Kelly are to be preferred to original 
records prepared by reputable accountants before 
high taxes were thought of, then what right has a 
taxpayer and where is the famed justice of the 
courts? 

By excluding the Building and Loan Investment 
account of $3,326.00 from net worth on January 1, 
1917, appellee and the Board have thereby both re¬ 
duced invested capital for 1917 and increased income 
for that year by said amount. But in arriving at the 
net worth at the end of 1917, the Board included the 
additions to this same Building and Loan Invest¬ 
ment account made during 1917 by which it had 
been increased to $4,070.00 at the end of the year. 
(See statement of assets and liabilities, page 20 of 
the record.) If the payments to the Building and 
Loan Investment account during the year were a/n 
asset at the end of the year , how can the amount at 
the beginning of the year be excludedf 

As evidence that the Board did include the increase 
in the Building and Loan Investment account during 
the year in net worth at the end of the year, atten¬ 
tion is called to Schedule 1, attached hereto and 
made a part of this brief. There it will be seen that 
the net worth at the end of 1917, used by the Board, 
included $747.00, the payments on this same Build¬ 
ing and Loan Investment account during the year. 
To have done otherwise the Board would have been 
compelled to resort to the same tactics of the revenue 
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i 

i 


agent, in order to reconcile its income with tlie in¬ 
crease in net worth; that is, forge a distribution to 
stockholders which was not made. 

It is therefore submitted that, since the bocjks of 
the appellant regularly reflect the $3,326.00 as an 
investment in Building and Loan stock at tlje be¬ 
ginning of the year, and show that the investment 
was increased to $4,070.00 at the end of the j year, 
and since there is no competent evidence to refute 
the book entries, and since the Board has recognized 
the increase in the account during the year as an 
asset, the Board erred in excluding the $3,^26.00 
from net worth (and thereby from invested capital) 
at the beginning of the year and in including! same 
in income in 1917. 

j 

3. The Board of Tax Appeals erred in increasing net 
income by the amount of $2,060.43, which amount 
represents bad debts or losses incurred durijig the 
year and charged out of the assets at the end\ of the 
year. 

The Board found that accounts amounting to 
$2,060.43 carried on appellant’s books in 191 f were 
dropped at the end of the year and not transferred 
into the new ledger opened on January I, 1918 
(R. 23-4). The accounts were not ruled off the old 
ledger but were eliminated by appellant frbm the 
balance sheet at the end of 1917. On this finding 
the Board disallowed the amount as a deduction 
from income. 

The law allows as deductions from income bad 
debts or losses ascertained to be worthless and 
charged off the books within the taxable year.! (Sec. 


j 


i 


5(a) of Revenue Act of 1916.) What better proof 
of ascertainment of the worthlessness of an account 
can be produced than the fact that it was dropped 
from the balance sheet and dropped from the books 
in transferring from an old ledger to a new one? 
And is not this as effective a method of charging off 
as could be devised? 

With all due respect to the statements made in 
the Board’s opinion, which under Court rules are 
not findings of fact, we submit that appellant has 
met all the conditions required in law and the deduc¬ 
tion of $2,060.43 should be allowed. 

However, among the bad debts as listed on page 
24 of the record there appears the account of A. 
Pottash, in the amount of $694.15. The Board held 
that this man’s account of $534.41 at the beginning 
of the year was not an asset of appellant (R. 27-8) 
and appellant has not assigned this disallowance as 
an error in this appeal. It may be proper therefore 
for the Court to allow as bad debts only the differ¬ 
ence between $2,060.43 and the A. Pottash account. 

4. The Board of Tax Appeals erred in increasing income 

in the amount of 884,323.22, which amount repre¬ 
sented cost of purchases in 1917. 

During 1917 appellant purchased second-hand bur¬ 
lap and bags from peddlers and junk dealers. At 
the time these goods were delivered to appellant, 
it usually made a cash advance to the peddler after 
a casual inspection of the goods. Then the goods 
were taken into the warehouse and carefully sorted 
and graded, after which a list of them was made 
and passed on to the bookkeeping department and 
t he goods were put in the regular stock of appellant. 
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Usually no further payment was made to the ped¬ 
dlers until they came with their next load, when 
another advance would be made on the new |load and 
a full settlement for the last load would be made. 
Each peddler’s account was charged on appellant’s 
books with the cash advances as they were piade but 
no credit for the goods purchased was entered on 
the books until a settlement was had with the ped¬ 
dler. Thus at the end of 1917 these advances to 
peddlers amounted to $39,495.20, for which no pur¬ 
chase entry had been made; that is, merchandise or 
purchases had not been debited, although the goods 
were on hand at the end of the year and included in 
the inventory or had already been sold. 

The certified public accountant who in January, 
1918, audited appellant’s, books for 1917 discovered 
this condition and proceeded to correct it bjr making 
an entry as of December 31,1917, debiting inerehan- 
dise and crediting the various account^ by the 
amount of the advances. If this entry had not been 
made, the books would have reflected $39,495.20 more 
income for 1917 than was proper or correct. The 
tax return for 1917 was then prepared and the in¬ 
come reported was based on the books as Corrected. 

The revenue agent who examined appellant’s 
books for 1917 could not understand this said ad¬ 
justing entry and, for this reason or froih a worse 
motive, reported it as an attempt to reduce income 
and recommended increasing income on account 
thereof by the amount of $34,323.22 and in auditing 
the return the Commissioner of Internal Revenue 
approved his recommendation. The difference be¬ 
tween $39,495.20 and $34,323.22, or $5,1^1.98, was 
not included in income. No one knows j how this 
amount was arrived at, as no such accouiit or com- 


! 

i 


i 

i 




10 


bination of accounts gives the amount, and the reve¬ 
nue agent on the witness stand could not explain how 
he arrived at it. However, the situation is that the 
Commissioner increased 1917 income by $34,323.22 
on account of the foregoing circumstances and the 
Board of Tax Appeals did likewise. 

In its opinion the Board says with respect to the 
accountant’s adjusting entry: 

“There can be no question but that the action 
of the accountant employed by the partnership 
was | correct for the purpose of determining the 
true net worth of the partnership at December 
31, 1917” (R. 29, line 15). 

The Board then proceeded to undo what it said 
had been done correctly by the accountant . It as¬ 
sumed that the same condition existed on January 1, 
1917, and assumed that, if it did exist, it was not 
corrected—although the Board finds that an entirely 
new set of books was opened on January 1,1917, and 
that before that time single entry books were kept 
(R. 18-19). 

There is not a single word of evidence in the testi¬ 
mony to the effect that the books opened as of Jan¬ 
uary 1,1917, were incorrect. If they were, then why 
did the Board find that the net worth as reflected 
by them of $196,126.50 should be adjusted only by 
the three items set out in its opinion and more clearly 
reflected in the Schedule 1 hereto attached and made 
a part hereof. The Board found that the true net 
worth on January 1,1917, was $190,761.81, and used 
this amount as the invested capital in computing 
the deficiency which it has determined. How can 
the Board of Tax Appeals in one breath find that the 
true net worth on January 1, 1917, was $190,761.81 
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j 
i 

i 

i 

i 

i 

and in the next assume that this was incdrrect, in 
order to find a basis for overturning an adjustment 
in the books at the end of the } r ear, which it Isays was 
correct also? 

There is an old saying to the effect that, “Law is 
reason.” If so, then the Board’s decision is any¬ 
thing but law. In plain words, the Board has held 
an amount at the beginning of the year to be correct 
and then assumed that it was not correct vh order to 

i 

hold an entry at the end of the year incorrect, which 
it has also found to be correct! j 

Nothing further need be said on this item except 
to invoke the customary reason and fairness of this 
court in respect of a perfectly equitable contention 
of appellant. Surely the $34,323.22 should not be 
included in 1917 income. 

i 

5. The Board of Tax Appeals erred in holding that 
assessment and collection of said deficiency for 1917 
was not barred by statute at the time th£ deficiency 
letter was mailed to appellant on Decembet 18, 1925. 

j 

Appellant’s 1917 return was filed Mardh 27, 1918 
(R. 24). The period in which to assess and collect 
any tax for that year expired five years thereafter 
or on March 27, 1923, as provided in Section 250(d) 
of the Revenue Act of 1921—unless the period was 
extended by waivers or consents of the Commis¬ 
sioner and appellant in writing executed; in accord¬ 
ance with said section. The deficiency letter notify¬ 
ing appellant of the additional tax contended for 
was mailed to the partnership by the Coifimissioner 
of Internal Revenue on December 15, |L925. The 
partnership was dissolved in September,; 1924. 


i 

i 
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The Commissioner of Internal Revenue offers as 
his authority to make the assessment at the time the 
deficiency letter was mailed a waiver or consent in 
writing dated December 3, 1924, signed as follows: 

“Pottash Brothers, 

Taxpayer, 

By Max Pottash, 

A partner 
D. H. Blair, 

Commissioner.” 

All of the assets of the partnership were transferred 
to a corporation known as Pottash Brothers Co. at 
the time of its dissolution. 

The sole question here is: Was the so-called waiver 
the consent of the taxpayer in writing? 

The Board found that the partnership was dis¬ 
solved in September, 1924. The question then be¬ 
comes this: Could Max Pottash, one of the former 
partners, bind the partnership after its dissolution 
and thus revive a tax barred by the statute of limi¬ 
tations ? 

After citing and quoting certain authorities in 
Pennsylvania to the effect that a former member of 
a dissolved partnership cannot revive a debt of the 
partnership, the Board in its opinion said: 

“This consent was filed in connection with the 
winding up and liquidation of the affairs of the 
partnership and it bound Max Pottash and that 
he may be held liable for the assessment and 
collection of deficiencies of tax found to be due 
from the partnership” (R. 31-2). (Italics 
supplied.) 



I 

I 
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The Board then proceeded, in its Order! entered 
August 2, 1928 (R. 32-3) to hold the partnership 
liable for a deficiency of $9,051.04. j 

The Board’s position is past all understanding. 
After quoting the authorities showing that Max Pot- 
tash could not bind the partnership on December 3, 
1924, and deciding that he could be held person¬ 
ally, the Board then entered its order which binds 
the partnership unless this Honorable Court re¬ 
verses the order. 

That property rights are fixed by State law is 
universally recognized. Then what is the law of 
Pennsylvania where the partnership existed? 

In Schoneman v. Fegley , 7 Pa. St. 433, the Court 
said: ! 


“Now it is settled that, after dissolution, the 
late partners are not agents for each other, ex¬ 
cept to make good outstanding engagements, or 
for the purpose of liquidating the affairs of the 
partnership. They cannot enter into a| new con¬ 
tract or engagement for their former Associates, 
nor bind them by a new promise: Est. of Davis 
Desaugue , 5 Whart, 530; Levy v. Cadet, 17 Serg. 
& Rawle, 126. And if one acknowledges an 
account, it will not affect the other.:! 3 Johns, 
536.” ! 


Again, in Kauffman v. Fisher , 3 Grant 302,| the Court 
said: i 

i 

“That a promise, however expressed^ made by 
one member of a dissolved partnership to pay a 
partnership debt already barred by the statute, 
does not revive the debt as to his copartner, is 
settled law in Pennsylvania. The ground is, 
that the power to create a new right against 

I 

I 

i 


i 

i 

i 

i 
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the partnership does not exist in any partner 
after the dissolution of it; and the acknoivledg- 
ment of a debt already barred by the statute of 
limitations is not the mere continuation of the 
original promise, but a neiv contract springing 
out of, and supported by, the original consid¬ 
eration/ 9 (Italics supplied.) 

The following, taken from the Pennsylvania Di¬ 
gest, seems to be conclusive: 

‘‘After a dissolution one partner has no power 

to bind the firm by a promise to pay a debt which 

is barred bv the Statute of Limitations.” 

%> 

Levy v. Cadet, 17 S. & R. 126; 

Searight v. Craighead, 1 P. & W. 135; 

Reppert v. Colvin, 48 Pa. 248, 12 P. L. J. 286; 

Bush v. Stowell, 71 Pa. 208; 

Darling’s Estate, 7 Kulp 323; 

Kauffman v. Fisher, 3 Grant 302, 17 L. I. 388, 
1 Luz. L. 0. 65; 

McKelvy’s Appeal, 72 Pa. 409, 20 P. L. J. 87. 

“Aft;er a dissolution of a partnership the part¬ 
ners cannot make a contract in any way binding 
each other. ’ 9 

Beaumont v. Sharpless, 45 Pa. Sup. Ct. 575. 

In view of the foregoing authorities—and there 
are none to the contrary—it seems evident that Max 
Pottash had no authority to bind the dissolved part¬ 
nership. Therefore the so-called waiver which the 
Commissioner relies upon is void and he was with¬ 
out authority to assess and collect any tax for 1917 
at the time the deficiency letter was mailed on De¬ 
cember 15, 1925. Wherefore, it is respectfully sub¬ 
mitted that the Court should reverse the Board and 
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i 

i 

i 

i 

i 

i • 


hold that the statute of limitations barred assess¬ 
ment and collection and that any liability of the part¬ 
nership which may have existed was extinguished 
under the provisions of Section 1106(a) of the Reve¬ 
nue Act of 1926. 

i 

i 

i 

6. The Board of Tax Appeals erred in finding any tax¬ 
able income of the partnership in excess of the statu¬ 
tory deduction for excess profits tax purposes and 
thereby erred in finding any excess profits tax . 

i 

If appellant is correct on the foregoing fact con¬ 
tentions, or even part of them, the result 'will be no 
income in excess of the statutory exemption for ex¬ 
cess profits tax purposes and consequently no tax 
liability. 

i 

I 

VI. Conclusion 

\ 

This case presents questions of fact and law. 
Even if the Court should hold with appellant on the 
question of the statute of limitations, it is respect¬ 
fully requested that the fact questions be decided 
also, because of the effect on the tax liability of the 
two partners whose appeals are pending concur¬ 
rently herewith—that of Max Pottash, bbing No. 
5083, and that of Harry Pottash, being No. 5084. 
The only question in those cases is the correct 
amount of partnership income on which thfey are to 
be taxed and any tax which may be due fijom them 
is not barred by limitation. 

All three cases were consolidated for trial before 
the Board of Tax Appeals but separate appeals had 
to be made to this Court. It was thought, however, 


i 

! 

i 
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that the Court would not require a separate presen¬ 
tation of the same facts and arguments in each of 
the three cases, so the statement of evidence was 
omitted from the record in the other two and the 

i 

argument in this brief is by reference incorporated 
into the briefs in those two cases. 

Respectfully submitted, 

Geo. E. H. Goodner, 
Attorney for Appellant . 

Address: Munsey Building, 

Washington, D. C. 
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SCHEDULE 1 


Net worth Jan. 1, 1917, as shown by 
appellant’s books and balance sheet 
attached to and filed with 1917 tax re¬ 
turn (R. 19-20). 

Less adjustments made by Board of Tax 
Appeals as follows: 

Harry Pottash withdrawal 


(R. 27). $1,504.28 

A. Pottash account (R. 28) 534.41 

Bldg, and Loan Investment 

(R. 28). 3,326.00 


Net worth Jan. 1, 1917, determined by 

Board (R. 28). 

Income for 1917 reported in 

tax return (R. 28). $14,586.81 

Add adjustments made by 
Board: 

Purchases of burlap in 
1917 disallowed as cost 
of goods by Board (R. 

28-9) . 34,323.22 

Bad debts disallowed by 

Board (R. 30)....... 2,060.43 

Net income as determined by 
Board (R. 30). $50,970.46 


i 

1 

$196,126.50 

i 

i 

I 

I 

j 

i 

! 

5,364.69 

I 


I 

$190,761.81 


i 


j 

j 

| 

I 

j 

| 

50,970.46 


Resulting net worth on December 31, 

1917, on basis of Board’s Adjustments $241,732.27 


i 


l 

i 

i 

I 


I 

i 


i 


i 


! 

i 


! 

I 










18 


Proof 

Net worth Dec. 31, 1917, as shown by 
appellant’s books and the balance 


sheet attached to and filed with the 

1917 tax return (R. 20). $210,713.31 

Add liability for burlap purchases by ap¬ 
pellant in 1917, disallowed by Board 
(R. 29). 34,323.22 


$245,036.53 

Deduct: Accounts and Bldg. & 

Loan Inv. disallowed as as¬ 
sets by Board at beginning 

of year. $5,364.69 

Less accounts eliminated at 
end of year. 2,060.43 3,304.26 

Net worth Dec. 31, 1917, in accordance 
with Board’s decision. $241,732.27 

Note: The foregoing schedule proves that the 
amount of the Building and Loan Investment at the 
beginning of the year, $3,326.00, has been eliminated 
from net worth by the Board both at the beginning 
and end of the year, but that the payments on the 
same account during the year of $747.00 [$4070.00 
(R. 20) minus $3326.00 (R. 19)] have been included in 
net worth at the end of the year. 
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on August 2,1928. (R. 32-33.) The case is brought 
to this Court by petition for review filed on Febru¬ 
ary 1, 1929 (R. 35), pursuant to the Revenue Act 
of 1926, e. 27, Sections 1001,1002, and 1003, 44 Stat.. 
9,109,110. 

QUESTIONS PRESENTED 

(1) Did the Board err in finding that a waiver, 
executed as the last of a chain of waivers by a part¬ 
ner in behalf of a partnership, was binding where, 
several months prior to the execution of the last 
waiver, the partnership was dissolved without no¬ 
tice to the Commissioner? 

(2) Did the Board err in adding to the net in¬ 
come of the partnership an amount representing 
the cost of merchandise purchased during the tax¬ 
able year where there was not sufficient evidence to 
determine the true gain of the partnership for the 
year? 

(3) Did the Board err in finding that the invest¬ 
ment of the partnership in shares of building and 
loan associations in the names of the wives or rela¬ 
tives of the partners was not an asset of the part¬ 
nership ? 

(4) Did the Board err in disallowing the deduc¬ 
tion for bad debts where there was no proof that the 
debts were ascertained to be worthless during the 
taxable year ? 

STATUTES INVOLVED 

The statutes involved will be found in an ap¬ 
pendix to this brief. 
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STATEMENT OF FACTS 

Pottash Bros., the taxpayer, was a partnership 
organized in 1904, consisting of Max and Harry 
Pottash, located in Philadelphia, Pennsylvania, 
and engaged in the manufacture of burlap bags. 
Each partner owned a half interest in the business. 
The partnership kept regular books of account on 
the accrual basis during the years 1917 apd 1918. 
(R. 18.) | 

The firm purchased large quantities of! second¬ 
hand burlap from peddlers in 1916,1917, apd 1918, 
dealing with about one hundred peddlers. It 
adopted the practice of advancing to the peddlers 
about 80 per cent of the estimated purchase price 
of the burlap prior to the receipt of invoices for the 
burlap and to the entry of the transactions on its 
books of account. When such advances were made, 
debits were entered in the accounts-*payable ledger. 
When the burlap was assorted and the valhe there¬ 
of determined, an invoice was made but, put 
through the books, and the balance paid. j(R. 23.) 

Prior to 1917 the books of account were! in a de- 

i 

plorable condition. At the close of 1916 a certified 
public accountant was employed to make bn audit 
of the books. He prepared a balance sheet of the 
business as of January 1, 1917, and opened a set 
of books on the double-entry basis. He also made 
an audit for the year 1917, and discovered that the 
bookkeeper made numerous errors in the books. 
The 1917 ledger was not closed, but a net worth 


i 

i 
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statement and balance sheet were prepared at the 
end of 1917, and a new ledger based thereupon was 
opened on January 1, 1918. The accountant also 
prepared income-tax returns for the partnership 
and for the individual partners for 1917. He made 
his computation of income of the partnership by 
determining the net worth of the partnership at 
the beginning of 1917 and at the close of 1917 and 
by subtracting the former from the latter. (R. 19.) 
The gain for 1917, so calculated, was $14,586.81, 
which was the amount of net income-of the partner¬ 
ship reported in the income and profits tax return.. 
(R. 20.) 

At the close of 1917 the accountant discovered the 
above-mentioned practice of the partnership of ad¬ 
vancing 80 per cent of the estimated purchase price 
of the secondhand burlap to peddlers prior to the 
receipt of invoices therefor, and ascertained that 
the debit balances in the accounts-payable ledger in 
the amount of $39,501.70 did not represent advances 
made to peddlers prior to the receipt of the burlap 
but represented partial payments for burlap al¬ 
ready received. All of the burlap received had 
either been manufactured and sold prior to the 
close of the year or was included in the inventory 
at the close of the year. He determined that the 
debit balances in the accounts-payable ledger at 
December 31, 1917, represented merely a part of 
the cost of burlap received in 1917, and therefore 
made a journal entry debiting merchandise with. 
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i 
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$39,501.70 and credited sundry accounts payable 
with the same amount. There was a counterentry 
of $6.50, leaving the net amount of the increase in 

j 

the cost of merchandise purchased in 1917, $39,- 
495.20. (R. 23.) ! 

The return of the taxpayer for 1917 was| filed in 
the office of the collector at Philadelphia oh March 
27, 1918, and taxpayer filed a chain of waivers or 

i 

consents extending the time within which deficien¬ 
cies might be assessed and collected. (jR. 24.) 
The taxpayer continued in business until Septem¬ 
ber, 1924, when it was dissolved and succeeded by 
a corporation known as Pottash Brothers Company, 
which took over all of the assets of the predecessor 
partnership. (R. 18.) On December 3,1924, tax¬ 
payer filed a consent signed “Pottash Brothers, 

i 

Taxpayer, by Max Pottash, a partner ” which ex- 

i 

tended the period within which to assess land col¬ 
lect any tax on the partnership. (R. 24-251) Max 

and Harrv Pottash rendered individual inCome-tax 
* 

returns for 1917. (R. 25.) The appellee has valid 

written consents authorizing him to assess, and col¬ 
lect any tax which may be found to be due from 
Max and/or Harry Pottash. (R. 26.) 

On December 18, 1925, the appellee issued a de- 

i 

ficiency letter, in which he allowed $5,171.98 of the 
item $39,495.20 as an additional cost of purchases 
in 1917, but disallowed the balance, or $34,323.22. 
(R. 8-10.) As a result of this action on the part 
of the appellee, the partnership’s net income for 


i 
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1917 was increased by a like amount—namely, $34,- 
323.22. (R. 23.) In the deficiency letter the ap¬ 

pellee also disallowed, on account of insufficient evi¬ 
dence, $2,060.43, representing alleged bad debts and 
certain other items. (R. 10.) On February 13, 
1926, taxpayer filed an appeal with the Board of 
Tax Appeals contesting the alleged deficiency. 
(R. 4.) 

On December 18, 1925, the appellee issued de¬ 
ficiency letters to Max Pottash (No. 5083, R. 6) 
and to Harry Pottash (No. 5084, R. 6). On Feb¬ 
ruary 13, 1926, both Max and Harry Pottash, the 
partners of taxpayer, filed appeals with the Board 
of Tax Appeals (No. 5083, R. 3; No. 5084, R. 4). The 
three cases were consolidated before the Board for 
the purpose of hearing and decision (R. 15, 16), 
and the Board decided that in the absence of proof 
the appellee’s determination that the net income 
for the partnership for 1917 was understated to the 
extent of $34,323.22 was correct; that the invest¬ 
ment of the partnership in shares of building and 
loan associations in the amount of $3,326 was not 
an asset of the partnership; that the consent signed 
by the taxpayer on December 3, 1924, was valid; 
and that the deduction of $2,060.43 for bad debts 
should not be allowed because thev were not as- 

I V 

certained to be worthless during the year 1917. 
Orders of redetermination were entered on August 
2, 1928, showing deficiencies in taxes for 1917 as 
to taxpayer, $9,051.04 (R. 33); as to Max Pottash, 


$795.92 (No. 5083, R. 28); and as to Harijy Pot- 
tash, $795.92 (No. 5084, R. 28). On February 1, 
1929, appeals from the decision of the Boafd were 
filed in this Court (R. 35-39; No. 5083, R.| 31-33; 
No. 5084, R. 31-33). j 

SUMMARY OP ARGUMENT 

- | 

1. Taxpayer signed a consent or waived which 
was within the terms of Section 278 (c) of the Rev¬ 
enue Act of 1924 and which tolled the stajtute of 
limitations. The burden of establishing the inva¬ 
lidity of the consent rests upon the taxpayer. Rei- 
neckey v. Spalding, 280 U. S. 227, 232-233; fiotany 
Mills v. United States, 278 U. S. 282, 289-290; 
United States v. Anderson, 269 U. S. 422,443. Tax¬ 
payer contends that the consent is void becaiuse the 
partner who signed the consent had no authority 
to bind the partnership which had previously been 
dissolved. No notice of the dissolution shaving 
been given the appellee, taxpayer is estopped to 
deny the authority of the partner to act for the 
partnership. Furthermore, after the partnership 
was dissolved, taxpayer made representations, 
through the sworn statement of one of the partners 
and with the implied consent and approval of the 
other, that the partnership was still in existence. 
Likewise, in their individual petitions filed 'vtdth the 
Board, both partners failed to allege the dissolu¬ 
tion of the partnership, although the deficiency let¬ 
ters issued by the appellee expressly stated that 

| 
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they were based upon partnership profits. The au¬ 
thorities cited by taxpayer in support of its position 
are inapplicable. 

2. The appellee determined that the return filed 
by taxpayer for 1917 was not a correct return of 
income, and increased the net income as shown in 
the return in the amount of $34,323.22. Taxpayer 
had the burden of proving that this action was in¬ 
correct or unlawful. Reinecke v. Spalding, supra; 
Botany Mills v. United States, supra; United 
States v. Anderson, supra. Taxpayer’s account¬ 
ant determined net incomes for 1917 by ascertain¬ 
ing the net worth as of January 1,1917, and also as 
of December 31, 1917, and by subtracting the for¬ 
mer from the latter. But the Board found that 
the accountant made certain adjustments as of De¬ 
cember 31, 1917, without making corresponding 
adjustments as of January 1, 1917, and concluded 
that it could not accept the accountant’s statement 
as reflecting the true net worth at the beginning of 
the year. The Board’s findings were sustained by 
substantial evidence, and therefore should be ac¬ 
cepted as final. Rosenberg v. Commissioner, de¬ 
cided by this Court on January 6,1930, and not yet 
officially reported, but may be found in Vol. I, 
Prentice-Hall Tax Service, 1930, p. 344; Prey 
Bros. Live Stock Commission v. Commissioner (C. 
C. A. 10th), 36 F. (2d) 326; Andrews et al. v. Com - 
missioner (C. C. A. 2d), decided February 3, 1930, 
not yet officially reported, but may be found in Vol. 
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I, Prentice-Hall Tax Service, 1930, p. 513; Btshoff 
v. Commissioner (C. C. A. 3d), 27 F. (2d) 91. 

! 

3. The Board found that the appellee properly 
excluded from the net worth of the taxpayer a build¬ 
ing and loan investment account. Taxpayer had 
the burden of proving that this action on the part 
of appellee was unlawful. Where the evidence is 
in dispute, the Board’s finding should be accepted 
as final if it is sustained by substantial evidence. 

I 

Rosenberg v. Commissioner, supra; Prey Bros. 
Live Stock Commission v. Commissioner, supra; 
Andrews et al. v. Commissioner, supra; Bishoff v. 
Commissioner, supra. . j 

4. Section 206 of the Revenue Act of 1917 permits 
the taxpayer to deduct from gross income debts 
actually ascertained to be worthless and charged 
off within the taxable year. The taxpayer has the 
burden of establishing that it is entitled to the de¬ 
duction. There is no evidence in the record to show 
that the taxpayer made an investigation of the ac¬ 
counts in question during the year to ascertain 
whether or not they were worthless. See United 
States v. S. S. White Dental Mfg. Co., 274 UJS. 398, 
401; Sherman & Bryan, Inc. v. Blair (C. C. |A. 2d), 
35 F. (2d) 713; Cf. Davidson Grocery Co. v. Lucas 
(Ct. App D. C.), decided January 6,1930, not yet 
officially reported, but may be found in jVol. I, 
Prentice-Hall Tax Service, 1930, p. 347. Therefore 
the Board’s action in refusing to allow the deduc¬ 
tion for bad debts is correct. Avery v. Commis - 


i 
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sioner, (C. C. A. 5th), 22 F. (2d) 6; Sherman & 
Bryan, Inc., v. Blair, supra . 

ABGTTOENT 

I 

The Board did not err in finding that a waiver, executed as 
the last of a chain of waivers by a partner in behalf of a 
partnership, was binding where, several months prior to 
the execution of the last waiver, the partnership was 
dissolved without notice to the Commissioner 

Taxpayer filed a return for 1917 in the office of 
the Collector at Philadelphia on March 27, 1918, 
and afterwards filed a chain of waivers or consents 
extending the time within which deficiencies might 
be assessed or collected within the terms of Section 
250 (d) of the Revenue Act of 1921 and Section 278 
(e) of the Revenue Act of 1924 (R. 24). The tax¬ 
payer was dissolved as a partnership in September, 
1924. However, on December 3, 1924, it filed an¬ 
other consent, which reads as follows (R. 24) : 

In pursuance of the provisions of existing 
Internal Revenue Laws, Pottash Bros., part¬ 
nership, a taxpayer, of Water & Wolf 
Streets, Philadelphia, Pa., and the Commis¬ 
sioner of Internal Revenue, hereby consent 
to extend the period prescribed by law for a 
determination, assessment, and collection of 
the amount of income, excess-profits, or war- 
profits taxes due under any return made by 
or on behalf of said taxpayer for the year 
1917 under the Revenue Act of 1924, or under 
prior income, excess-profits, or war-profits 
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tax Acts, or under Section 38 of the Act en¬ 
titled “An Act to provide revenue, equalize 
duties, and encourage the industries of the 
United States, and for other purposes,” ap¬ 
proved August 5, 1909. This waivep is in 
effect from the date it is signed by the tax¬ 
payer and will remain in effect for a!period 
of one year after the expiration of the statu¬ 
tory period of limitation within which'assess¬ 
ments of taxes may be made for the year or 
years mentioned, or the statutory petiod of 
limitation as extended by Section 277! (5) of 
the Revenue Act of 1924, or by any Waivers 
already on file with the Bureau. | 

(Signed) Pottash Brothers^ 

Taxpayer. 

By Max Pottash, j 

A Partner. 

D. H. Blair, I 

Commissioner. 

The deficiency notice was issued on December 18, 
1925, and there is nothing in the record to indicate 
that it was not issued within the period covered by 
the above-mentioned consent. Therefore, taxpayer 
had signed a consent or waiver which was within 
the terns of Section 278 (c) of the Revenue Act of 
1924 and tolled the statute of limitations. 

The burden of establishing the invalidity of the 

i 

above-quoted consent or waiver rests upon the tax¬ 
payer. Reinecke v. Spalding, 280 U. S. 2£7, 232- 
233; Botany Mills v. United States, 278 Ui S. 282, 
289, 290; United States v. Anderson, 269 UL S. 422, 
443. Apparently, the basis of the taxpayer’s eon- 


i 

i 
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tention that the consent or waiver is invalid is that 
Max Pottash had no authority to sign a consent 
which would bind his brother (R. 31). In tax¬ 
payer’s brief there is the following (Br., p. 14): 

* * * it seems evident that Max Pottash 
had no authority to bind the dissolved part¬ 
nership. Therefore the so-called waiver 
which the Commissioner relies upon is void. 

There is nothing in the record to show that the 
appellee was given notice of the dissolution of the 
taxpayer as a partnership prior to the signing of 
the consent or waiver on December 3, 1924. As a 
matter of fact, there is nothing in the record to 
show that the appellee had notice of the dissolution 
of the partnership prior to the hearing before the 
Board on January 31, 1928 (R. 2), because the 
question of limitations is not mentioned in the rec¬ 
ord until the decision of the Board, from which we 
may infer that the question was raised for the first 
time at the hearing. In view of the fact that the 
burden of proving such notice, if there were any, 
is upon the taxpayer ( Reinecke v. Spalding, supra; 
Botany Mills v. United States, supra; United 
States v. Anderson, supra), there follows a conclu¬ 
sive presumption that no such notice was given. 
Therefore the appellee could properly treat the 
partnership as though it still were in existence, in 
accordance with the well-established doctrine as set 
forth in 20 R. C. L. 966: 

The general effect of the failure to give 
notice of the dissolution of a partnership to 


I 


one who has had prior dealings with the 
firm is that the former mutual agency of the 
partners continues in spite of the fact of 
dissolution. j 

Not only did the taxpayer fail to give! the re¬ 
spondent notice of the dissolution of the partner¬ 
ship, but it made representations, through the 
sworn statement of one of the partners and with 
the implied consent of the other, that the partner¬ 
ship was still in existence. Although the partner¬ 
ship was dissolved in September, 1924, there ap¬ 
pears in the affidavit to the petition filed Iwith the 
Board on February 13, 1926, the following (R. 7) : 

Max Pottash, being duly sworn, kays that 
he is a member of Pottash Brothers, the 
above named partnership, and as suOh is duly 
authorized to verify the foregoing! petition. 
(Italics supplied.) j 

i 

Nowhere in the record does his partner and brother, 
Harry Pottash, repudiate this sworn statement, or 
indicate that he in any way withheld hife consent 
or approval, consequently, he may reasonably be 
said to have ratified it. Moreover, the petition be¬ 
fore the Board, which alleges thirteen erfors, does 
not mention the question of limitations nor the dis- 

i 

solution of the partnership. Nor do Max and 
Harry Pottash in their individual petitions filed 
with the Board (No. 5083, R. 3-5; Noj 5084, R. 
4—5) allege the dissolution of the .partnership, al¬ 
though the deficiency letters dated December 18, 
1925, addressed to them, show on their! face that 


i 

i 


I 

i 

I 
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they are based upon partnership profits (No. 5083, 
R. 7; No. 5084, R. 7, 8). Therefore, there is legally 
sufficient evidence in the record to support the 
Board’s conclusion that Max Pottash had.authority 
to sign the consent or waiver which bound his 
brother and partner as well as himself. 

As to the authorities cited by the taxpayer (Br., 
pp. 13-14), they all are decisions of Pennsylvania 
courts, in which the Government was not a party, 
and none of them involves the Revenue Acts of 
1916,1917,1921, and/or 1924. Therefore, they are 
not binding upon the Government. See Burk- 
Waggoner Oil Association v. Hopkins, 269 U. S. 
110; United States v. Bobbins, 269 U. S. 315. None 
of the authorities cited by taxpayer supports the 
argument that the consent or waiver in question 
is void. At best, they may be said to show that the 
consent or waiver was not binding on the other 
partner. Therefore, they do not conflict with the 
Board’s conclusion that the consent was binding on 
Max Pottash and that he may be held liable for the 
assessment and collection of deficiencies found to be 
due from the partnership. (R. 31-32.) Moreover 
the authorities would not be applicable when the 
other partner, who did not sign the consent, by his 
conduct or his silence impliedly ratified and 
adopted the act of his partner, as he did in the 
instant case. Furthermore, with one exception, all 
of the cases deaPwith a situation where the debt is 
already barred by the statute of limitations. But 
there is nothing in the record in the instant case 
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to show that assessment and collection of the defi- 

i 

ciency was barred by the statute of limitations on 
December 3,1924, when the waiver in question was 
signed. On the contrary, the Board found that tax¬ 
payer had filed a chain of waivers or consents ex¬ 
tending the time within which deficiencies might 

_ i 

be assessed or collected. (R. 24.) j 

I 

i 

ii i 

i 

i 

' i 

The Board did not err in adding to the net income of the 
partnership an amount representing the cost of mer¬ 
chandise purchased during the taxable year, where 
there was not sufficient evidence to determine the true 
gain of the partnership for the year 

j 

i 

Under the Revenue Act of 1916 the (taxpayer 
was not subject to an income tax (see ^Section 8 
(e)), but under Section 201 of the Revenue Act 
of 1917 it was subject to the war excess profits tax. 
Section 1204 of the Act of 1917 provided that a 
partnership must render a correct return of the 
earnings, profits, and income of the partnership, 
setting forth the item of the gross inconie and the 
deductions and credits. The appellee determined 
that the return filed by taxpayer for 1917 was not 

a correct return of income, and disallowed, among 

| 

other items, $34,323.22 as the cost of merchandise 
purchased in 1917, because the books did hot clearly 
reflect such purchases in 1917, and increased the 
partnership’s net income for 1917 by a correspond¬ 
ing amount. The Board found that prior to 1917 
the books were in a deplorable condition, and that 

i 

i 

i 

i 

i 

i 


i 
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the accountant discovered that the bookkeeper 
made numerous errors in the accounts for 1917, and 
the 1917 ledger was not closed. For this reason 
a net worth statement and balance sheet was pre¬ 
pared at the end of 1917. (R. 18,19.) The Board 
found further that the accountant correctly de¬ 
termined the true net worth of the partnership as 
of December 31, 1917, but that he made no cor¬ 
responding adjustment in his determination of net 
worth as of January 1,1917. (R. 29.) 

The taxpayer had the burden of proving that 
the appellee’s action in adding $34,323.22 to the net 
income of the partnership for 1917 was incorrect or 
unlawful. Beinecke v. Spalding, supra; Botany 
Mills v. United States, supra; United States v. An - 
derson, supra. The Board found that the practice 
of making advances to peddlers and debiting the 
accounts payable ledger therefor was employed 
throughout the years 1916,1917, and 1918. (R. 23, 
28.) Yet there is no evidence in the record to show 
that the accountant made an adjustment of the un¬ 
balanced debits in the accounts payable ledger at 
January 1,1917, as he did on December 31,1917. If 
the accountant had made such adjustments, the tax¬ 
payer would have had no difficulty in proving it 
while the accountant was on the witness stand. In 
the absence of such proof the Board was clearly 
right in i refusing to allow the deduction of 
$34,323.22 from the net income of taxpayer for 
1917. If this were not true, taxes could be evaded 
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by keeping books badly or not at all. See Rouss v. 
Bowers (C. C. A. 2d), 30 F. (2d) 628, 630; Bishoff 
v. Commissioner (C. C. A. 3d), 27 F. (2d) 91, 93. 

The Board’s opinion on this question!speaks for 
itself (R. 28-29) : | 

The record shows that the partnership re¬ 
ceived large quantities of burlap* from sev¬ 
eral large corporations and also from many 
junk dealers and peddlers. The burlap was 
delivered to the partnership’s plant in large 
bundles. An estimate of the value was at 
once made and the shippers or the peddlers 
were given a cash advance in respect of the 
burlap. Max Pottash testified that the con¬ 
ditions in 1916 and 1917 were similar. The 

: I 

advances made were debited to the shippers 
or peddlers in the accounts payable ledger. 
The accountant’s curiosity was not roused 
by this fact until he made his afidit at the 
close of 1917. He then asked for an explana¬ 
tion of these debits and was told the true 
situation regarding them. Since the burlap 
had actually been received and had gone into 
the manufactured product and been sold, or 
was included in the inventory at the close of 
the year, the accountant decided to place the 
books on a correct basis at the close of 1917 
and, accordingly, debited merchandise and 
credited accounts payable on the accounts 
payable ledger to the extent of };he unbal¬ 
anced debits which he found existing on the 
ledger at December 31, 1917. Tbe entries 
which he made had the effect of increasing 
the cost of merchandise consumed 'in 1917 to 
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the extent of $39,495.20. The respondent 
has allowed as additional cost of merchan¬ 
dise for 1917, $5,171.98, but has disallowed 
the balance amounting to $34,323.22. 

There can be no question but that the ac¬ 
tion of the accountant employed by the part¬ 
nership was correct for the purpose of deter¬ 
mining the true net worth of the partnership 
at December 31, 1917. He corrected, how¬ 
ever, a practice which had been in existence 
apparently throughout 1916 and 1917. The 
same conditions existed in 1916 as in 1917. 
He did not correct the books at January 1, 
1917. To the extent that there may have 
been unbalanced debits in the accounts pay¬ 
able ledger at January 1,1917, an overstate¬ 
ment of the net worth of the partnership at 
the beginning of the year 1917 would have re¬ 
sulted ; for the merchandise that had been re¬ 
ceived up to January 1, 1917, was either re¬ 
flected in sales of merchandise in 1916 or in 
inventory at the close of the year. We can 
not determine the extent of any error that 
may have been made at the beginning of 
1917. It is evident, however, that the net 
worth at the close of 1917 was determined on 
an entirely different basis from that at the 
beginning of the year and w T e can not accept 
the accountant’s statement as reflecting the 
true, net worth at the beginning of the year. 
The respondent has determined that the net 
income of the partnership for 1917 was un¬ 
derstated to the extent of $34,323.22, due to 
the correction made in the partnership books 





I 


I 

i 

of account at the close of 1917. In the ab¬ 
sence of proof of error the respondents 
finding is sustained. j 

i 

Inasmuch as the Board’s findings are sustained 
by substantial evidence, they should be accepted as 

i 

final. 'Rosenberg v. Commissioner, decided 1 by this 
Court on January 6,1930, and not yet officially re¬ 
ported, but may be found in Vol. I, Prentice-Hall 
Tax Service, 1930, p. 344; Prey Bros . Live Stock 
Commission v. Commissioner (C. C. A. lOtla) 36 F. 

i 

(2d) 326; Andrews et al. v. Commissioner (p. C. A. 
2d), decided February 3,1930, not yet officially re¬ 
ported, but may be found in Vol. I, Prentice-Hall 
Tax Service, 1930, p. 513; Bishoff v. Commissioner, 
supra . ! 

111 

i 

The Board did not err in finding that the investment of 
the partnership in shares of building and loan associa- 
tions in the names of the wives or relatives of the part¬ 
ners was not an asset of the partnership ; 

j 

The Board found that the appellee excluded from 
the net worth of the taxpayer on January 1, 1917, 
a building and loan investment account (if $3,326. 
(E. 22-23.) Taxpayer had the burden of proving 
that the appellee’s action was unlawful. Reinecke v. 
Spalding, supra; Botany Mills v. United States, 
supra; United States v. Anderson, supra . ! The rev¬ 
enue agent testified in regard to the amount of 
$3,326, representing payments made to! building 

j 

and loan associations, that the building and loan 
books were in the names of members of the Pottash 

i 

i 

i 

i 

i 


i 

i 

i 
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family, and not in the names of the partners, Max 
and Harry Pottash. (R. 41, 42.) Taxpayer intro¬ 
duced evidence to show that the amount of $3,326 
was entered on the general ledger under the title 
“Investments, Bldg. & Loan,” and that the dues 
were paid with partnership funds. But there is no 
evidence in the record that the books in question 
were not in the names of the wives and children 
of Max and Harry Pottash. Therefore the Board’s 
finding that the investment of the partnership in 
the shares of building and loan associations was 
not an asset of the partnership is sustained by le¬ 
gally sufficient evidence, and should be accepted as 
final. Rosenberg v. Commissioner, supra; Prey 
Bros . Livestock Commission v. Commissioner, 
supra; Andrews et al. v. Commissioner, supra; 
Bishoff v. Commissioner, supra; W . K. Henderson 
Iron Works & Supply Co. v. Commissioner, (Ct. 
App. D. C.), 25 P. (2d) 538. 

On page 6 of taxpayer’s brief there appears the 
following question: 

If the payments to the Building and Loan 
Investment account during the year were 
an asset at the end of the year, how can the 
amount at the beginning of the year be ex¬ 
cluded? 

The answer to this question is that there is no evi¬ 
dence in the record as to the nature of the payments 
during the year, amounting to $747. Therefore 
the appellee’s determination that they were to be 
treated as an asset of the partnership is prima facie 
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l 
i 

i 

i 

correct, and the burden of proving that they were 
not an asset rested upon the taxpayer. Reinecke 

_ i 

v. Spalding, supra . This burden the taxpayer has 
failed to meet. j 

IV I 

i 

The Board did not err in disallowing the deduction for bad 
debts where there was no proof that the debts were 
ascertained to be worthless during the taxable year 

i 

The Board found that the appellee increased the 
taxpayer’s income for 1917 in the amount of 

i 

$2,060.43, representing bad debts deducted by the 
taxpayer in 1917. (R. 23.) It found also that the 

i 

accounts were not ruled off on the 1917 ledger, but 

i 

that they all were eliminated in the balance sheet 
as of December 31,1917, and were not carried for- 

i 

ward and entered on the new ledger opened Jan¬ 
uary 1, 1918. (R. 24.) Section 206 of! the Rev¬ 

enue Act of 1917 allows, in the case of a partner¬ 
ship, deductions for debts due to the taxpayer ac¬ 
tually ascertained to be worthless and charged off 
within the year. The taxpayer had the burden of 
establishing that it was entitled to the deduction 
which the Commissioner disallowed. Reinecke v. 

i 

Spalding, supra. j 

It is frivolous to argue, as taxpayer does in its 
brief on page 8, that the debts were ascertained to 
be worthless within the meaning of the Statute be¬ 
cause they were dropped from the balance sheet 
and from the books. If this were so, the taxpayer 
could evade the payment of taxes altogether. Be¬ 
fore the taxpayer is allowed a deduction for bad 

i 

I 

i 


i 

l 
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debts, they must be fixed by identifiable events, by 
the occurrence of such events as prevent their col¬ 
lection. See United States v. S. S. White Dental 
Mfg. Co., 274 U. S. 398, 401; Sherman & Bryan, 
Inc., v. Blair (C. C. A. 2d), 35 F. (2d) 713; Cf. Da¬ 
vidson Grocery Co. v. Lucas (Ct. App. D. C.), de¬ 
cided January 6, 1930, not yet officially reported, 
but may be found in Vol. I, Prentice-Hall Tax 
Service, 1930, p. 347. In the last-named case this 
court said: 

The question whether the taxpayer in a 
given case has established a proper basis for 
the deduction from gross income of losses or 
bad debts is primarily for the determination 
of the Commissioner of Internal Revenue. 

Taxpayer has introduced no evidence to show 
that it had ascertained the debts in question to be 
worthless during the year 1917. In Sherman & 
Bryan, Inc., v. Blair, supra, the court said (p. 715) : 

To ascertain is to make sure by investi¬ 
gation, and it is conceded that, to justify 
charging off a debt for tax purposes the tax¬ 
payer must make a reasonable investigation 
of the facts and draw a reasonable infer¬ 
ence from the information thus obtainable. 

Accordingly, the taxpayer has not complied with 
the terms of the statute, and the Board’s action in 
refusing to allow the deduction for bad debts is 
correct. Avery v. Commissioner (C. C. A. 5th), 22 
F. (2d) 6; Sherman & Bryan, Inc., v. Blair, supra. 

It is worthy of note that taxpayer concedes (Br. 
p. 8) that it is absolutely precluded from complain- 
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ing about the appellee’s disallowance of at least 
$534.41 of the total of $2,060.43. | 

CONCLUSION 

The findings of the Board of Tax Appeals were 
amply supported by the evidence, and the Board’s 
conclusions on the questions of law were correct. 
Therefore, the decision of the Board should be 

i 

affirmed. i 

I 

The decision of this court in the instant Oase will 
be conclusive of the questions raised in the jappeals 
of Max and Harry Pottash, Nos. 5083 and 5084, 
now pending concurrently herewith. Therefore the 

i 

argument in this brief is incorporated by reference 
into the appellee’s briefs in the two cases above 
mentioned. 

i 

Respectfully submitted. 

G. A. Youngquist, j 
Assistant Attorney General. 
Sewall Key, 

7 i 

Morton K. Rothschild, j 
Special Assistants to the Attorney General. 
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APPENDIX 


Revenue Act of 1916, e. 463, 39 Stat. 756: 

Sec. 5. That in computing net income in 
the case of a citizen or resident of the United 
States— 

(a) For the purpose of the tax there shall 

be allowed as deductions— 

***** 

Sixth. Debts due to the taxpayer actually 
ascertained to be worthless and charged off 
within the year; 

***** 

Revenue Act of 1917, c. 63, 40 Stat. 300: 

Sec. 201. That in addition to the taxes 
under existing law and under this act there 
shall be levied, assessed, collected, and paid 
for each taxable year upon the income of 
every * * * partnership * * * a 

tax (hereinafter in this title referred to as 
the tax) equal to the following percentages 
of the net income: 

(There follow the percentages of net 
income.) 

Sec. 203. That for the purposes of this 

title the deduction shall be as follows, except 

as otherwise in this title provided— 
***** 

(b) In the case of a domestic partnership 
or of a citizen or resident of the United 
States, the sum of (1) an amount equal to 
the same percentage of the invested capital 

( 24 ) 
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for the taxable year which the average 
amount of the annual net income of the trade 
or business during the pre-war period was of 
the invested capital for the pre-war period 
(but not less than seven or more than nine 
per centum of the invested capital for the 
taxable year), and (2) $6,000; 

* * * * I * 

i 

Sec. 206. * * * There shall b4 allowed 
(a) in the case of a domestic partnership 
the same deductions as allowed jto indi¬ 
viduals in subdivision (a) of section five 
of such Act of September eighth, jnineteen 
hundred and sixteen, as amended! by this 
Act; * * *. | 

Sec. 213. That the Commissioner of In¬ 
ternal Revenue, with the approval of the 
Secretary of the Treasury, shall make all 
necessary regulations for carrying out the 
provisions of this title, and may require any 
corporation, partnership, or individual, sub¬ 
ject to the provisions of this title, to furnish 
him with such facts, data, and information 
as in his judgment are necessary to collect 
the tax imposed by this title. 

Sec. 1001. That all administrative, spe¬ 
cial, or stamp provisions of law, including 
the law relating to the assessment 'of taxes, 
so far as applicable, are hereby extended to 
and made a part of this Act, and every per¬ 
son, corporation, partnership, or association 
liable to any tax imposed by this Act, or for 
the collection thereof, shall keep such rec¬ 
ords and render, under oath, such statements 
and returns, and shall comply with such reg¬ 
ulations as the Commissioner of Internal 
Revenue, with the approval of the Secretary 
of the Treasury, may from time to time 
prescribe. j 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 
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Sec. 1204. (1) That subdivisions (c) and 
(e) of section eight of such Act of Septem¬ 
ber eighth, nineteen hundred and sixteen, 

are hereby amended to read as follows: 
***** 

“(e) * * * Such partnership, when 

requested by the Commissioner of Internal 
Revenue or any district collector, shall ren¬ 
der a correct return of the earnings, profits, 
and income of the partnership, except in¬ 
come exempt under section four of this Act, 
setting forth the item of the gross income 
and the deductions and credits allowed by 
this title, and the names and addresses of 
the individuals who would be entitled to the 
net earnings, profits, and income, if dis¬ 
tributed. * * * 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 250. (d) The amount of income, 
excess-profits, or war-profits taxes due 
* * * under any return made under this 

Act for prior taxable years or under prior 
income, excess-profits, or war-profits tax 
Acts * * * shall be determined and 
assessed within five years after the return 
was filed, unless both the Commissioner and 
the taxpayer consent in writing to a later 
determination, assessment, and collection of 
the tax; * * *. 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 277. (a) Except as provided in sec¬ 
tion 278 and in subdivision (b) of section 

274 and in subdivision (b) of section 279— 
***** 

(2) The amount of income, excess-profits, 
and war-profits taxes imposed by * * * 
the Revenue Act of 1916, the Revenue Act 
of 1917, * * * and by any such Act as 
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i 

i 

i 

i 

I 
! 

amended shall be assessed within five years 
after the return was filed, and no proceeding 
in court for the collection of such taxes shall 
be begun after the expiration of such period. 

Sec. 278. (c) Where both the Commis- 
sioner and the taxpayer have consented in 
writing to the assessment of the tax after the 
time prescribed in section 277 for its: assess¬ 
ment the tax may be assessed at afiy time 
prior to the expiration of the period! agreed 
upon. I 
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